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In the District Court for the Territory of Alaska,

Third Division

No. A-4252

C. R. MONAGHAN,
Plaintiff,

vs.

MATANUSKA VALLEY FARMERS COOPER-
ATING ASSOCIATION, a corporation.

Defendant.

COMPLAINT

Comes now the plaintiff in the above-entitled ac-

tion and complaining against the defendant herein,

for cause of action alleges

:

I.

That the Matanuska Valley Farmers Cooperating

Association, formerly known as Matanuska Valley

Fanners Cooperative Association, is a corporation,

organized and doing business under and by virtue

of the laws of the Territory of Alaska, and was at

all times hereinafter mentioned engaged in the

business of buying, selling, handling and processing

agricultural products on a cooperative basis with

its stockholders and members, at or near Palmer,

Alaska.

II.

That the plaintiff is and was at all times herein-

after mentioned a stockholder and member of the

said Matanuska Valley Fanners cooperating Asso-
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elation and engaged in the dairy business near

Palmer, Alaska, and during the period beginning

December 1st, 1944, and ending November 30th,

1945, and for a long time prior thereto, sold his

milk product to the said defendant under and ac-

cording to the terms of a written contract thereto-

fore entered into between plaintiff and defendant.

A true copy of said contract, except that the sig-

natures of plaintiff and defendant and the date

thereof are omitted therefrom, is hereunto annexed,

marked ^* Exhibit A," and made a part of this com-

plaint.

III.

That in accordance w^ith the provisions of para-

graphs 5 and 6 of said contract, the defendant

elected to and did, during all the period beginning

December 1st, 1944, and ending November 30th,

1945, pool and co-mingle the milk sold and delivered

by plaintiff to defendant, with the milk sold and

delivered to defendant by other dairymen, who were

during all of said period stockholders and members

of the defendant corporation, and resold the said

milk and milk products thereof as thus co-mingled.

IV.

That during the period beginning December 1st,

1944, and ending November 30th, 1945, plaintiff sold

and delivered to defendant 119,488 lbs. of Grade A
milk for which defendant promised and agreed to

pay plaintiff according to the provisions of para-

graphs 6 and 7 of the said contract, that is to say,

an amount representing plaintiff's interest in all
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milk and milk product resold by defendant with

which plaintiff's milk was pooled and co-mingled,

and the proceeds thereof, after making deductions

to cover the items mentioned and stated in para-

graph 7 of the said contract. That the defendant

pooled and co-mingled the milk so as aforesaid sold

and delivered to defendant by plaintiff, \\ith the

milk sold and delivered to defendant by others, and

resold the same; that by reason of the premises

there became due and owing to plaintiff from de-

fendant on the day of , 1946,

after deduction of the items stated in paragraph

7 of said contract, the sum of $3,285.04.

That plaintiff has frequently demanded of de-

fendant the payment of said sum, but defendant has

failed, neglected and refused to pay the same or

any part thereof and the same is still due, owing

and unpaid together with interest according to law.

And for a Second Cause of Action, plaintiff alleges :

I.

That the Matanuska Valley Farmers Cooper-

ating Association is a corporation, organized and

doing business under and by virtue of the laws of

the Territory of Alaska, and was at the times here-

inafter mentioned engaged in the business of buy-

ing, selling, handling and processing agricultural

products on a cooperative basis with its stockholders

and members, at or near Palmer, Alaska.

II.

That one Fraiilv McAllister is :md was at all times
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hereinafter mentioned a stocjvholder and member

of the said Matanuska Valley Fanners Cooperating

Association and engaged in the dairy business near

Palmer, Alaska, and during the period beginning

December 1st, 1944, ajid ending November 30th,

1945, and for a long time prior thereto, sold his

milk product to the said defendant under and ac-

cording to the terms of a written contract thereto-

fore entered into between the said Frank McAllister

and defendant. A true copy of said contract, except

that the signatures of the said Frank McAllister

and defendant are omitted therefrom, is hereunto

annexed, marked *^ Exhibit A," and made a part

of this complaint.

III.

That in accordance with the provision of para-

graphs 5 and 6 of said contract, the defendant

elected to and did, during all the period beginning

December 1st, 1944, and ending November 30th,

1945, pool and co-mingle the milk sold and delivered

\^Y the said Frank McAllister to defendant, with the

milk sold and delivered to defendant by other

dairymen, who were during all of said period stock-

holders and members of the defendant corporation,

and resold the said milk and milk products thereof

as thus co-mingled.

IV.

That during the period beginning December 1st,

1944, and ending November 30th, 1945, the said

Frank McAllister sold and delivered to defendant

168,842 lbs. of Grade A milk for which defendant
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promised and agreed to pay the said Frank Mc-

Allister according to the provisions of paragraphs

6 and 7 of the said contract, that is to say, an

amount representing the said Frank McAllister's

interest in all milk and milk product resold by de-

fendant with which the said Frank McAllister's

milk was pooled and co-mingled, and the proceeds

thereof, after making deductions to cover the items

mentioned and stated in paragraph 7 of the said

contract. That the defendant pooled and co-mingled

the milk so as aforesaid sold and delivered to de-

fendant by the said Frank McAllister, with the

milk sold and delivered to defendant by others, and

resold the same; that by reason of the premises

there became due and owing to the said Frank

McAllister from defendant on the day of

, 1946, after deduction of the

items stated in paragraph 7 of said contract, the

sum of $4,497.30.

V.

That heretofore and prior to commencement of

this action, the said Frank McAllister, for a valu-

able consideration, assigned his aforesaid claim

against the said defendant to this plaintiff, and

plaintiff is now the owner and holder thereof.

That plaintiff has frequently demanded of de-

fendant, the payment of the aforesaid sum of $4,-

497.30, but said defendant has failed, neglected, and

refused to pay the same or any part thereof, and

the same is still due, owing, and impaid, together

with interest according to law.
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And for a Third Cause of Action, plaintiff alleges:

I.

That the Matanuska Valley Farmers Cooperating

Association is a corporation, organized and doing

business under and by virtue of the laws of the

Territory of Alaska, and was at the times here-

inafter mentioned engaged in the business of buy-

ing, selling, handling and processing agricultural

products on a cooperative basis with its stockholders

and members, at or near Palmer, Alaska.

II.

That one Merle L. Anderson is and was at all

times hereinafter mentioned a stockholder and mem-
ber of the said Matanuska Valley Farmers Cooper-

ating Association and engaged in the dairy business

near Palmer, Alaska, and during the period begin-

ning December 1st, 1944, and ending November 30th,

1945, and for a long time prior thereto, sold his

milk product to the said defendant under and ac-

cording to the terms of a written contract thereto-

fore entered into between the said Merle L. An-
derson and defendant. A true copy of said contract,

except that the signatures of the said Merle L.

Anderson and defendant are omitted therefrom, is

hereunto annexed, marked *^ Exhibit A" and made
a part of this complaint.

III.

That in accordance with the provision of para-

graphs 5 and 6 of said contract, the defendant

elected to and did, during all the period beginning
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December 1st, 1944, and ending November 30th,

1945, pool and co-mingle the milk sold and de-

livered by the said Merle L. Anderson to defend-

ant, with the milk sold and delivered to defend-

ant by other dairymen, who were during all of said

period stockholders and members of the defendant

corporation, and resold the said milk and milk

products thereof as thus co-mingled.

IV.

That during the period beginning December 1st,

1944, and ending November 30th, 1945, the said

Merle L. Anderson sold and delivered to defendant

130,910 lbs. of Grade A milk and 8,657 lbs. of Grade

B milk for which defendant promised and agreed

to pay the said Merle L. Andei^on according to

the provisions of paragraphs 6 and 7 of the said

contract, that is to say, an amount representing

the said Merle L. Anderson's interest in all milk

and milk product resold by defendant with which

the said Merle L. Anderson's milk was pooled and

co-mingled, and the proceeds thereof, after making

deductions to cover the items mentioned and stated

in paragraph 7 of the said contract. That the de-

fendant pooled and co-mingled the milk so as afore-

said sold and delivered to defendant by the said

Merle L. Anderson, with the milk sold and delivered

to defendant by others, and resold the same; that

by reason of the ])remises there l)ecame due and

owing to the said Merle L. Anderson from defend-

ant on the day of ,

1946, after deduction of the items stated in para-

graph 7 of said contract, the sum of $3,969.78.
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V.

That heretofore and prior to commencement of

this action, the said Merle L. Anderson, for a valu-

able consideration, assigned his aforesaid claim

against the said defendant to this plaintiff, and

plaintiff is now the owner and holder thereof.

That plaintiff has frequently demanded of de-

fendant, the payment of the aforesaid simi of $3,-

969.78, but said defendant has failed, neglected,

and refused to pay the same or any part thereof,

and the same is still due, owing, and unpaid, to-

gether with interest according to law.

And for a Fourth Cause of Action, plaintiff alleges

:

I.

That the Matanuska Valley Farmers Cooperating

Association is a corporation, organized and doing

business under and by virtue of the laws of the

Territory of Alaska, and was at the times here-

inafter mentioned engaged in the business of buy-

ing, selling, handling and processing agricultural

products on a cooperative basis with its stockholders

and members, at or near Palmer, Alaska.

II.

That one A. A. Rempel is and was at all times

hereinafter mentioned a stockholder and member of

the said Matanuska Valley Farmers Cooperative

Association and engaged in the dairy business near

Palmer, Alaska, and during the period beginning

December 1st, 1944, and ending November 30th, 1945,

and for a long time prior thereto, sold his milk
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product to the said defendant under and according

to the terms of a written contract theretofore en-

tered into between the said A. A. Rempel and

defendant. A true coi)y of said contract, except

that the signatures of the said A. A. Rempel and

defendant are omitted therefrom, is hereunto an-

nexed, marked ''Exhibit A" and made a part of

this complaint.

III.

That in accordance with the provision of para-

graphs 5 and 6 of said contract, the defendant

elected to and did, during all the period beginning

December 1st, 1944, and ending November 30th,

1945, pool and co-mingle the milk sold and delivered

by the said A. A. Rempel to defendant, with the

milk sold and delivered to defendant by other dairy-

men, who were during all of said period stock-

holders and members of the defendant corporation,

and resold the said milk and milk products thereof

as thus co-mingled.

IV.

That during the period beginning December 1st,

1944, and ending November 30th, 1945, the said

A. A. Rempel sold and delivered to defendant 48,-

925 lbs. of Grade A milk for which defendant

promised and agreed to pay the said A. A. Rempel

according to the provisions of paragraphs 6 and 7

of the said contract, that is to say, an amount

representing the said A. A. Rempel's interest in

all milk and milk ]iroduct resold by defendant

with which the said A. A. Rempel's milk was
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pooled and co-mingled, and the proceeds thereof,

after making deductions to cover the items men-

tioned and stated in paragraph 7 of the said con-

tract. That the defendant pooled and co-mingled

the milk so as aforesaid sold and delivered to de-

fendant by the said A. A. Rempel, with the milk

sold and delivered to defendant by others, and

resold the same; that by reason of the premises

there became due and owing to the said A. A.

Rempel from the defendant on the day of

, 1946, after deduction of the

items stated in paragraph 7 of said contract, the

simi of $1,040.14.

V.

That heretofore and prior to commencement of

this action, the said A. A. Rempel, for a valuable

consideration, assigned his aforesaid claim against

the said defendant to this plaintiff, and plaintiff

is now the owner and holder thereof.

That plaintiff has frequently demanded of de-

fendant, the payment of the aforesaid sum of $1,-

040.14, but said defendant has failed, neglected, and
refused to pay the same or any part thereof, and
the same is still due, owing, and unpaid, together

with interest according to law.

And for a Fifth Cause of Action, plaintiff alleges

:

I.

That the Matanuska Valley Farmers Cooperating

Association is a corporation, organized and doing

business under and by virtue of the Laws of the
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Temtory of Alaska, and was at all time herein-

after mentioned engaged in the business of buying,

selling, handling and processing agricultural prod-

ucts on a cooperative basis with its stockholders

and members, at or near Palmer, Alaska.

II.

That one Arvid Johnson is and was at all times

hereinafter mentioned a stockholder and member
of the said Matanuska Valley Farmers Cooperating

Association and engaged in the Dairy business near

Palmer, Alaska, and during the period beginning

December 1st, 1944, and ending November 30th,

1945, and for a long time prior thereto, sold his

milk product to the said defendant mider and ac-

cording to the terms of a written contract there-

tofore entered into between the said Arvid John-

son and defendant. A tnie copy of said contract,

except that the date thereof and the signatures of

the parties thereto are omitted therefrom, is here-

unto annexed, marked ** Exhibit A," and made
a part of this com])laint.

III.

That in accordance with the provisions of para-

graphs 5 and 6 of said contract, the defendant

elected to and did, during all the period beginning

December 1st, 1944, and ending November 30tli,

1945, pool and co-min.c:le the milk sold and de-

livered by the said Arvid Johnson to defc^ulant,

with the milk sold and delivered to defendant by

other dairymen, who were during all of said period
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stockholders and members of the defendant cor-

poration, and resold the said milk and milk prod-

ucts thereof as thus co-mingled.

IV.

That during the period beginning December 1st,

1944, and ending November 30th, 1945, the said

Arvid Johnson sold and delivered to defendant

95,567 lbs. of Grade A milk, for which defendant

promised and agreed to pay the said Arvid John-

son according to the provisions of paragraphs 6

and 7 of the said contract, that is to say, an amount

representing the said Arvid Johnson's interest in all

milk product resold by defendant with w^hich the

said Arvid Johnson's milk was pooled and co-

mingled, and the proceeds thereof, after making

deductions to cover the items mentioned and stated

in paragraph 7 of the said contract. That the de-

fendant pooled and co-mingled the milk so as afore-

said sold and delivered to defendant by the said

Arvid Johnson, with the milk sold and delivered to

defendant by others, and resold the same; that

by reason of the premises there became due and
owing to the said Arvid Johnson from the de-

fendant on the day of
^

1946, after deduction of the items stated in para-

graph 7 of said contract, the sum of $2,686.54.

V.

That heretofore and prior to commencement of

this action, the said Arvid Johnson, for a valuable

consideration, assigned his aforesaid claim against
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the said defendant to this plaintiff, and plaintiff

is now the owner and holder thereof.

That plaintiff has frequently demanded of de-

fendant, the payment of the aforesaid sum of $2,-

686.54, but said defendant has failed, neglected,

and refused to pay the same or any part thereof,

and the same is still due, owing, and unpaid, to-

gether witli interest according to law.

And for a Sixth Cause of Action, plaintiff alleges:

I.

That the Matanuska Valley Farmers Cooperating

Association is a corporation, organized and doing

business imder and by virtue of the Laws of the

Territory of ^Vlaska, and was at all times herein-

after mentioned engaged in the business of buying,

selling, handling and processing agricultural prod-

ucts on a cooperative basis with its stockholders

and members, at or near Palmer, Alaska.

II.

That one Jack Cope is and was at all times here-

inafter mentioned a stockholder and member of the

said Matanuska Valley Farmers Cooperating Asso-

ciation and engaged in the dairy business near

Palmer, Alaska, and during the period begimiing

December 1st, 1944, and ending November 30th,

1945, and for a long time prior thereto, sold his

milk product to the said doft^ndant under and ac-

cording to the terms of a written contract thereto-

fore entered into between the said Jack Cope and

defendant. A true copy of said contract, excejit
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tliat the date thereof and the signatures of the

parties thereto are omitted therefrom, is hereunto

annexed, marked ''Exhibit A," and made a part

of this complaint.

III.

That in accordance with the provisions of para-

gi-aphs 5 and 6 of said contract, the defendant

elected to and did, during all the period beginning

December 1st, 1944, and ending November 30th,

1945, pool and co-mingle the milk sold and delivered

by the said Jack Cope to defendant, with the milk

sold and delivered to defendant by other dairymen,

who were during all of said period stockholders and

membei-s of the defendant corporation, and resold

the said milk and milk products thereof as thus

co-mingled.

IV.

That during the period begimiing December 1st,

1944, and ending November 30th, 1945, the said

Jack Cope sold and delivered to the defendant

67,321 lbs. of Grade A milk, for which defendant

promised and agreed to pay the said Jack Cope
according to the provisions of paragraphs 6 and

7 of the said contract, that is to say, an amount
rei)resenting the said Jack Cope's interest in all

milk product resold by defendant with which the

said Jack Cope's milk was pooled and co-mingled,

and the proceeds thereof, after making deductions

to cover the items mentioned and stated in para-

graph 7 of the said contract. That the defendant

pooled and co-mingled the milk so as aforesaid
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sold and delivered to defendant by the said Jack

Cope, with the milk sold and delivered to defend-

ant by others, and resold the same; that by reason

of the premises there became due and owing to the

said Jack Cope from the defendant on the

day of , 1946, after deduction

of the items stated in paragraph 7 of said contract,

the sum of $1,897.02.

V.

That heretofore and prior to commencement of

this action, the said Jack Cope, for a valuable con-

sideration, assigned his aforesaid claim against the

said defendant to this plaintiff, and plaintiff is

now the owner and holder thereof.

That plaintiff has frequently demanded of de-

fendant, the payment of the aforesaid sum of $1,-

897.02, but said defendant has failed, neglected,

and refused to pay the same or any part thereof,

and the same is still due, owing, and unpaid, to-

gether with interest according to law.

And for a Seventh Cause of Action, plaintiff

alleges

:

I.

That the Matanuska Valley Farmers Cooperating

Association is a corporation, organized and doing

business under and by virtue of the Laws of the

Territory of Alaska, and was at all time herein-

after mentioned engaged in the business of buying,

selling, handling and processing agricultural ]U'od-

ucts on a cooperative basis with its stockholders

and members, at or near T^almer, Alaska.
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II.

That one William Ising is and was at all times

hereinafter mentioned a stockholder and member

of the said Matanuska Valley Farmers Cooperating

Association and engaged in the dairy business near

Palmer, Alaska, and during the period beginning

December 1st, 1944, and ending November 30th,

1945, and for a long time prior thereto, sold his

milk product to the said defendant under and ac-

cording to the terms of a written contract thereto-

fore entered into between the said William Ising

and defendant. A true copy of said contract, except

that the date thereof and the signatures of the

piarties thereto are omitted therefrom, is hereunto

annexed, marked ^^ Exhibit A," and made a part

of this complaint.

III.

That in accordance with the provisions of para-

graphs 5 and 6 of said contract, the defendant

elected to and did, during all the period beginning

December 1st, 1944, and ending November 30th,

1945, pool and co-mingle the milk sold and delivered

by the said William Ising to defendant, with the

milk sold and delivered to defendant by other

dairymen, who were during all of said period stock-

holders and members of the defendant corporation,

and resold the said milk and milk products thereof

as thus co-mingled.

IV.

That during the period beginning December 1st,

1944, and ending November 30th, 1945, the said
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William Ising sold and delivered to the deefndant

85,157 lbs. of Grade A milk, for which defendant

promised and agreed to pay the said William Ising

according to the provisions of paragraphs 6 and 7

of the said contract, that is to say, an amount repre-

senting the said William Ising 's interest in all milk

product resold by defendant with which the said

William Ising's milk was pooled and co-mingled,

and the proceeds thereof, after making deductions

to cover the items mentioned and stated in para-

graph 7 of the said contract. That the defendant

pooled and co-mingled the milk so as aforesaid sold

and delivered to defendant by the said William

Ising, with the milk sold and delivered to defendant

by others, and resold the same; that by reason of

the premises there became due and owing to the

said William Ising from the defendant on the

day of , 1946, after deduction

of the items stated in paragraph 7 of said con-

tract, the sum of $2,356.84.

V.

That heretofore and prior to commencement of

this action, the said William Ising, for a valuable

consideration, assigned his aforesaid claim against

the said defendant to this plaintiff, and plaintiff

is now the owner and holder thereof.

That plaintiff has frequently demanded of de-

fendant, the payment of the aforesaid sum of $2,-

356.84, but said defendant has failed, neglected, and

refused to pay the same or any part thereof, and

tlie same is still due, owing, and unpaid, together

with interest according to law.
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And for an Eighth Cause of Action, plaintiff al-

leges :

I.

That the Matanuska Valley Farmers Cooperating

Association is a corporation, organized and doing

business under and by virtue of the Laws of the

Territory of Alaska, and was at all times here-

inafter mentioned engaged in the business of buy-

ing, selling, handling and processing agricultural

products on a cooperative basis with its stockholders

and members, at or near Palmer, Alaska.

II.

That one Joseph Lentz is and was at all times

hereinafter mentioned a stockholder and member

of the said Matanuska Valley Farmers Cooperating

Association and engaged in the dairy business

near Palmer, Alaska, and during the period be-

ginning December 1st, 1944, and ending November

30th, 1945, and for a long time prior thereto, sold

his milk product to the said defendant under and

according to the terms of a written contract there-

tofore entered into between the said Joseph Lentz

and defendant. A true copy of said contract, ex-

cept that the date thereof and the signatures of the

parties thereto are omitted therefrom, is hereunto

annexed, marked ^'Exhibit A,'' and made a part

of this complaint.

III.

That in accordance with the provisions of para-

graphs 5 and 6 of said contract, the defendant

elected to and did, during all the period beginning
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December 1st, 1944, and ending November 30tli,

1945, pool and co-mingle the milk sold and de-

livered by the said Joseph Lentz to defendant,

with the milk sold and delivered to defendant by

other dairymen, who were during all of said period

stockholders and members of the defendant cor-

poration, and resold the said milk and milk prod-

ucts thereof as thus co-mingled.

IV.

That during the period beginning December 1st,

1944, and ending November 30th, 1945, the said

Joseph Lentz sold and delivered to the defendant

42,856 lbs. of Grade A milk, for which defendant

promised and agreed to pay the said Joseph Lentz

according to the provisions of paragraphs 6 and 7

of the said contract, that is to say, an amount

representing the said Joseph Lentz 's interest in

4II milk product resold by defendant with which

the said Joseph Lentz 's milk w^as pooled and co-

ifiingled, and the proceeds thereof, after making

deductions to cover the items mentioned and stated

in paragraph 7 of the said contract. That the de-

fendant pooled and co-mingled the milk so as afore-

said sold and delivered to defendant by the said

Joseph Lentz, with the milk sold and delivered to

defendant by others, and resold the same; that by

reason of the premises there became due and owing

to the said Joseph Lentz from the defendant on

the day of , 1946, after

deduction of the items stated in paragraph 7 of

said contract, the sum of $1,201.92.
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V.

That heretofore and prior to commencement of

this action, the said Joseph Lentz, for a valuable

consideration, assigned his aforesaid claim against

the said defendant to this plaintiff, and plaintiff is

now the owner and holder thereof.

That plaintiff has frequently demanded of de-

fendant, the payment of the aforesaid sum of $1,-

201.92, but said defendant has failed, neglected, and

refused to pay the same or any part thereof, and

the same is still due, owing, and unpaid, together

with interest according to law.

And for a Ninth Cause of Action, plaintiff alleges

:

I.

That the Matanuska Valley Farmers Cooperating

Association is a corporation, organized and doing

business under and by virtue of the Laws of the

Territory of Alaska, and was at all times herein-

after mentioned engaged in the business of buying,

selling, handling and processing agricultural prod-

ucts on a cooperative basis with its stockholders

and members, at or near Palmer, Alaska.

II.

That one Clarence Quamstrom is and was at all

times hereinafter mentioned a stockholder and mem-
ber of the said Matanuska Valley Farmers Cooper-

ating Association and engaged in the dairy business

near Palmer, Alaska, and during the period begin-

ning December 1st, 1944, and ending November 30th,

1945, and for a long time prior thereto, sold his
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milk product to the said defendant under and

according to the terms of a written contract, there-

tofore entered into between the said Clarence Quarn-

strom and defendant. A true copy of said contract,

except that the date thereof and the signatures of

the parties thereto are omitted therefrom, is here-

unto annexed, marked ^'Exhibit A," and made a

part o fthis complaint.

III.

That in accordance with the provisions of para-

graphs 5 and 6 of said contract, the defendant

elected to and did, during all the period beginning

December 1st, 1944, and ending November 30th,

1945, pool and co-mingle the milk sold and delivered

by the said Clarence Quarnstrom to defendant, with

the milk sold and delivered to defendant by other

dairymen, who were during all of said period

stockholders and members of the defendant cor-

poration, and resold the said milk and milk prod-

ucts thereof as thus co-mingled.

That during the period beginning December 1st,

1944, and ending November 30th, 1945, the said

Clarence Quarnstrom sold and delivered to the

defendant 33,595 lbs. of Grade A milk, for which

defendant promised and agreed to pay the said

Clarence Quarnstrom according to the provisions

of paragra})hs 6 and 7 of the said contract, that

is to say, an amoiuit representing the said Clarence

Quarnstrom 's interest in all milk product resold

by defenadnt witli wliich llie said Clarence Quarn-

strom's milk was pooled and co-mingled, and the
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proceeds thereof, after making deductions to cover

the items mentioned and stated in paragraph 7

of the said contract. That the defendant pooled

and co-mingled the milk so as aforesaid sold and

delivered to defendant by the said Clarence Quam-

strom, with the milk sold and delivered to defend-

ant by others, and resold the same; that by reason

of the premises there became due and owing to the

said Clarence Quarnstrom from the defendant on

the day of , 1946, after

deduction of the items stated in paragraph 7 of

said contract, the sum of $1,095.37.

V.

That heretofore and prior to commencement of

this action, the said Clarence Quarnstrom, for a

valuable consideration, assigned his aforesaid claim

against the said defendant to this plaintiff, and

plaintiff is now the owner and holder thereof.

That plaintiff has frequently demanded of defend-

ant, the payment of the aforesaid sum of $1,095.37,

but said defendant has failed, neglected, and re-

fused to pay the same or any part thereof, and

the same is still due, owing, and unpaid, together

with interest according to law.

And for a Tenth Cause of Action, plaintiff alleges:

I.

That the Matanuska Valley Farmers Cooperating

Association is a corporation, organized and doing-

business under and by virtue of the Laws of the

Territory of Alaska, and was at all times herein-
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after mentioned engaged in the business of buying,

selling, handling and processing agricultural prod-

ucts on a cooperative basis with its stockholders and

members, at or near Palmer, Alaska.

II.

That one Thomas Mofifit is and was at all times

hereinafter mentioned a stockholder and member

of the said Matanuska Valley Farmers Cooperating

Association and engaged in the dairy business near

Palmer, Alaska, and during the period beginning

December 1st, 1944, and ending November 30th,

1945, and for a long time prior thereto, sold his

milk product to the said defendant under and ac-

cording to the terms of a written contract, thereto-

fore entered into between the said Thomas Moffit

and defendant. A true copy of said contract, ex-

cept that the date thereof and the signatures of

the parties thereto are omitted therefrom, is here-

unto annexed, marked '^ Exhibit A,'^ and made a

part of this complaint.

III.

That in accordance with the provisions of para-

gra])hs 5 and 6 of said contract, the defendant

elected to and did, during all the period beginning

December 1st, 1944, and ending November 30th,

1945, pool and co-mingle the milk sold and delivered

by the said Thomas Moffiet to defendant, with the

milk sold and delivered to defendant by other dairy-

men, who were during all of said period stock-

holders and members of the defendant corporation.
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and resold the said milk and milk products thereof

as thus co-mingled.

IV.

That during the period begiiming December 1st,

1944, and ending November 30th, 1945, the said

Thomas Moffit sold and delivered to the defendant

81,451 lbs. of Grade A milk and 1,601 lbs. of Grade

B milk, for which defendant promised and agreed

to pay the said Thomas Moffit according to the

provisions of paragraphs 6 and 7 of the said con-

tract, that is to say, an amount representing the

said Thomas Moffit 's interest in all milk product

resold by defendant with which the said Thomas

Moffit 's milk was pooled and co-mingled, and the

proceeds thereof, after making deductions to cover

the items mentioned and stated in paragraph 7 of

the said contract. That the defendant pooled and

co-mingled the milk so as aforesaid sold and de-

livered to defendant by the said Thomas Moffit,

with the milk sold and delivered to defendant by

others, and resold the same; that by reason of the

premises there became due and owing to the said

Thomas Moffit from the defendant on the

day of , 1946, after deduction

of the items stated in paragraph 7 of said contract,

the sum of $2,274.08.

V.

That heretofore and prior to commencement of

tliis action, the said Thomas Moffit, for a valuable

consideration, assigned his aforesaid claim against
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the said defendant to this plaintiff, and plaintiff

is now the owner and holder thereof.

That plaintiff has frequently demanded of de-

fendant, the payment of the aforesaid sum of $2,-

274.08, but said defendant has failed, neglected,

and refused to pay the same or any part thereof,

and the same is still due, owing, and unpaid, to-

gether with interest according to law.

Ajid for an Eleventh Cause of Action, plaintiff

alleges

:

I.

That the Matanuska Valley Farmers Cooperating

Association is a corporation, organized and doing

business under and by virtue of the Laws of the

Territory of Alaska, and was at all times herein-

after mentioned engaged in the business of buying,

selling, handling and processing agricultural prod-

ucts on a cooperative basis with its stockholders

and members, at or near Palmer, Alaska.

II.

That one Paul Nelson is and was at all times

hereinafter mentioned a stockholder and member

of the said Matanuska Valley Farmers Cooperating

Association and engaged in the dairy business near

Palmer, Alaska, and during the period beginning

December 1st, 1944, and ending November 30th,

1945, and for a long time prior thereto, sold his

milk product to the said defendant under and ac-

cording to the terms of a written contract, thereto-

fore entered into between the said Paul Nelson
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and defendant. A true copy of said contract, except

that the date thereof and the signatures of the

parties thereto are omitted therefrom, is hereunto

annexed, marked *' Exhibit A,'' and made a part of

this complaint.

III.

That in accordance with the provisions of para-

gi'aphs 5 and 6 of said contract, the defendant

elected to and did, during all the period beginning

December 1st, 1944, and ending November 30th,

1945, pool and co-mingle the milk sold and delivered

by the said Paul Nelson to defendant, with the milk

sold and delivered to defendant by other dairymen,

who were during all of said period stockholders

and members of the defendant corporation, and

resold the said milk and milk products thereof as

thus co-mingled.

IV.

That during the period beginning December 1st,

1944, and ending November 30th, 1945, the said

Paul Nelson sold and delivered to the defendant

36,170 lbs. of Grade B milk, for which defendant

promised and agreed to pay the said Paul Nelson

according to the provisions of paragraphs 6 and 7

of the said contract, that is to say, an amount repre-

senting the said Paul Nelson's interest in all milk

product resold by defendant with which the said

Paul Nelson's milk was pooled and co-mingled,

and the proceeds thereof, after making deductions

to cover the items mentioned and stated in para-

graph 7 of the said contract. That the defendant

pooled and co-mingled the milk so as aforesaid
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sold and delivered to defendant by the said Paul

Nelson, with the milk sold and delivered to defend-

ant by others, and resold the same; that by reason

of the premises there became due and owing to the

said Paul Nelson from the defendant on the

day of , 1946, after deduction

of the items stated in paragraph 7 of said con-

tract, the sum of $822.57.

V.

That heretofore and prior to commencement of

this action, the said Paul Nelson, for a valuable

consideration, assigned his aforesaid claim against

the said defendant to this plaintiff, and plaintiff is

now the owTier and holder thereof.

That plaintiff has frequently demanded of de-

fendant, the payment of the aforesaid sum of

$822.57, but said defendant has failed, neglected,

and refused to pay the same or any part thereof,

and the same is still due, owing, and unpaid, to-

gether with interest according to law.

And for a Twelfth Cause of Action, plaintiff al-

leges :

I.

That the Matanuska Valley Farmers Cooperating

Association is a cori3oration, organized and doing

busin(»ss under and by ^drtue of the laws of the

Territory of Alaska, and w^as at all times herein-

after mentioned engaged in the business of buying,

selling, handling and processing agricultural prod-

ucts on a cooperative basis with its stockholders

and members, at or near Palmer, Alaska.
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II.

That one B. J. Lossing is and was at all times

hereinafter mentioned a stockholder and member

of the said Matanuska Valley Farmers Cooperating

Association and engaged in the dairy business near

Palmer, Alaska, and during the period beginning

December 1st, 1944, and ending November 30th,

1945, and for a long time prior thereto, sold his

milk product to the said defendant imder and

according to the terms of a written contract, there-

tofore entered into between the said B. J. Lossing

and defendant. A true copy of said contract, except

that the date thereof and the signatures of the

parties thereto are omitted therefrom, is hereunto

annexed, marked ^* Exhibit A," and made a part

of this complaint.

III.

That in accordance with the provisions of para-

graphs 5 and 6 of said contract, the defendant

elected to and did, during all the period beginning

December 1st, 1944, and ending November 30th,

1945, pool and co-mingle the milk sold and delivered

by the said B. J. Lossing to defendant, with the

milk sold and delivered to defendant by other dairy-

men, who were during all of said period stock-

holders and members of the defendant corporation,

and resold the said milk and milk products thereof

as thus co-mingled.

IV.

That during the period beginning December 1st,

1944, and ending November 30th, 1945, the said
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B. J. Lossing sold and delivered to the defendant

52,053 lbs. of Grade A milk, for which defendant

promised and agreed to pay the said B. J. Lossing

according to the provisions of paragraphs 6 and 7

of the said contract, that is to say, an amount repre-

senting the said B. J. Lossing 's interest in all milk

product resold by defendant with which the said

B. J. Lossing 's milk was pooled and co-mingled,

and the proceeds thereof, after making deductions

to cover the items mentioned and stated in para-

graph 7 of the said contract. That the defendant

pooled and co-mingled the milk so as aforesaid

sold and delivered to defendant by the said B. J.

Lossing, with the milk sold and delivered to defend-

ant by others, and resold the same; that by reason

of the premises there became due and owing to the

said B. J. Lossing from the defendant on the

day of , 1946, after deduction

of the items stated in paragraph 7 of said contract,

the sum of $1,400.28.

V.

That heretofore and prior to commencement of

this action, the said B. J. Lossing, for a valuable

consideration, assigned his aforesaid claim against

the said defendant to this plaintiff, and plaintiff is

now the owner and holder thereof.

That plaintiff has frequently demanded of de-

fendant, the payment of the aforesaid smn of $1,-

400.28, but said defendant has failed, neglected, and

refused to jiay the same or any part thereof, and

the same is still due, owing, and impaid, together

with interest according to law.
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And for a Thirteenth Cause of Action, plaintiff

alleges

:

I.

That the Matanuska Valley Farmers Cooperating

Association is a corporation, organized and doing

business under and by virtue of the Laws of the

Territory of Alaska, and was at all times herein-

after mentioned engaged in the business of buying,

selling, handling and processing agricultural prod-

ucts on a cooperative basis with its stockholders and

members, at or near Palmer, Alaska.

II.

That one Chet Liebing is and was at all times

hereinafter mentioned a stockholder and member of

the said Matanuska Valley Farmers Cooperating

Association and engaged in the dairy business near

Palmer, Alaska, and during the period beginning

December 1st, 1944, and ending November 30th,

1945, and for a long time prior thereto, sold his

milk product to the said defendant under and ac-

cording to the terms of a written contract, thereto-

fore entered into between the said Chet Liebing

and defendant. A true copy of said contract, except

that the date thereof and the signatures of the

parties thereto are omitted therefrom, is hereunto

annexed, marked ''Exhibit A," and made a part of

this complaint.

III.

That in accordance with the provisions of para-

graphs 5 and 6 of said contract, the defendant

elected to and did, during all the period beginning
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December 1st, 1944, and ending November 30th,

1945, pool and co-mingle the milk sold and delivered

by the said diet Liebing to defendant, with the milk

sold and delivered to defendant by other dairymen,

who were during all of said j)eriod stockholders

and members of the defendant corporation, and

resold the said milk and milk i)roducts thereof as

thus co-mingled.

IV.

That during the period beginning December 1st,

1944, and ending November 30th, 1945, the said

Chet Leibing sold and delivered to the defendant

1,475 lbs. of Grade A milk and 36,557 lbs. of Grade

B milk, for which defendant promised and agreed

to pay the said Chet Liebing according to the pro-

visions of paragraphs 6 and 7 of the said contract,

that is to say, an amount representing the said

Chet Liebing 's interest in all milk product resold

by defendant with which the said Chet Liebing 's

milk was pooled and co-mingled, and the proceeds

thereof, after making deductions to cover the items

mentiimed and stated in paragraph 7 of the said

contract. That the defendant pooled and co-mingled

the milk so as aforesaid sold and delivered to de-

fendant by the said Chet Liebing, with the milk sold

and delivered to defendant by others, and resold

the same; that hy reason of the premises there

became due and owing to the said Chet liiebing

from the defendant on the day of

, 1946, after deduction of the items stated

in ])araL:rn])li 7 of said contract, the sum of $948.19.
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V.

That lieretofore and prior to commencement of

this action, the said Chet Liebing, for a valuable

consideration, assigned his aforesaid claim against

the said defendant to this plaintiff, and plaintiff is

now the owner and holder thereof.

That plaintiff has frequently demanded of de-

fendant, the payment of the aforesaid sum of

$948.19, but said defendant has failed, neglected,

and refused to pay the same or any part thereof,

and the same is still due, owing, and unpaid, to-

gether with interest according to law.

And for a Fourteenth Cause of Action, plaintiff

alleges

:

I.

That the Matanuska Valley Farmers Cooperating

Association is a corporation, organized and doing

business under and by virtue of the Laws of the

Territory of Alaska, and was at all times herein-

after mentioned engaged in the business of buying,

selling, handling and processing agricultural prod-

uct on a cooperative basis with its stockholders and
members, at or near Palmer, Alaska.

II.

That one Alvin J. Collier is and was at all times

hereinafter mentioned a stockholder and member
of the said Matanuska Valley Farmers Cooperating

Association and engaged in the dairy business near

Palmer, Alaska, and during the period beginning

December 1st, 1944, and ending November 30th,
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December 1st, 1944, and ending November 30th,

1945, pool and co-mingle the milk sold and delivered

by the said Chet Liebing to defendant, with the milk

sold and delivered to defendant by other dairymen,

who were during all of said period stockholders

and members of the defendant corporation, and

resold the said milk and milk products thereof as

thus co-mingled.

IV.

That during the period beginning December 1st,

1944, and ending November 30th, 1945, the said

Chet Leibing sold and delivered to the defendant

1,475 lbs. of Grade A milk and 36,557 lbs. of Grade

B milk, for which defendant promised and agreed

to pay the said Chet Liebing according to the pro-

visions of paragraphs 6 and 7 of the said contract,

that is to say, an amount representing the said

Chet Liebing 's interest in all milk product resold

by defendant with which the said Chet Liebing 's

milk was pooled and co-mingled, and the proceeds

thereof, after making deductions to cover the items

mentioned and stated in paragraph 7 of the said

contract. That the defendant pooled and co-mingled

the milk so as aforesaid sold and delivered to de-

fendant by the said Chet Liebing, with the milk sold

and delivered to defendant by others, and resold

the same; that by reason of the premises there

became due and owing to the said Chet Inebing

from the defendant on the day of

, 1946, after deduction of the items stated

in paragraph 7 of said contract, the sum of $948.19.
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V.

That heretofore and prior to commencement of

this action, the said Chet Liebing, for a valuable

consideration, assigned his aforesaid claim against

the said defendant to this plaintiff, and plaintiff is

now the owner and holder thereof.

That plaintiff has frequently demanded of de-

fendant, the payment of the aforesaid sum of

$948.19, but said defendant has failed, neglected,

and refused to pay the same or any part thereof,

and the same is still due, owing, and unpaid, to-

gether with interest according to law.

And for a Fourteenth Cause of Action, plaintiff

alleges

:

I.

That the Matanuska Valley Farmers Cooperating

Association is a corporation, organized and doing

business under and by virtue of the Laws of the

Territory of Alaska, and was at all times herein-

after mentioned engaged in the business of buying,

selling, handling and processing agricultural prod-

uct on a cooperative basis with its stockholders and

members, at or near Palmer, Alaska.

II.

That one Alvin J. Collier is and was at all times

hereinafter mentioned a stockholder and member
of the said Matanuska Valley Farmers Cooperating

Association and engaged in the dairy business near

Palmer, Alaska, and during the period beginning

December 1st, 1944, and ending November 30th,
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1945, and for a long time prior thereto, sold his

milk product to the said defendant under and ac-

cording to the terms of a written contract, thereto-

fore entered into between the said Alvin J. Collier

and defendant. A true copy of said contract, except

that the date thereof and the signatures of the

parties thereto are omitted therefrom, is hereunto

annexed, marked *^ Exhibit A," and made a part of

this complaint.

III.

That in accordance wdth the provisions of para-

graphs 5 and 6 of said contract, the defendant

elected to and did, during all the period beginning

December 1st, 1944, and ending November 30th,

1945, pool and co-mingle the milk sold and delivered

by the said Alvin J. Collier to defendant, with the

milk sold and delivered to defendant by other dairy-

men, who w^ere during all of said period stockhold-

ers and members of the defendant corporation, and

resold the said milk and milk products thereof as

thus co-mingled.

IV.

That during the period beginning December 1st,

1944, and ending November 30th, 1945, the said

Alvin J. Collier sold and delivered to the defend-

ant 9,851 lbs. of Grade B milk, for which defendant

promised and agreed to pay the said Alvin J. Collier

according to the provisions of paragraphs 6 and 7

of the said contract, that is to say, an amount repre-

senting the said Alvin J. Coller's interest in all milk

product resold by defendant with whicli the said
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Alvin J. Collier's milk was pooled and co-mingled,

and the proceeds thereof, after making deductions

to cover the items mentioned and stated in para-

graph 7 of the said contract. That the defendant

pooled and co-mingled the milk so as aforesaid sold

and delivered to defendant by the said Alvin J.

Collier, with the milk sold and delivered to defend-

ant by others, and resold the same; that by reason

of the premises there became due and owing to the

said Alvin J. Collier, from the defendant on the

day of , 1946, after de-

duction of the items stated in paragraph 7 of said

contract, the sum of $238.06.

V.

That heretofore and prior to commencement of

this action, the said Alvin J. Collier, for a valuable

consideration, assigned his aforesaid claim against

the said defendant to this plaintiff, and plaintiff is

now the owner and holder thereof.

That plaintiff has frequently demanded of defend-

ant, the payment of the aforesaid sum of $238.06,

but said defendant has failed, neglected, and re-

fused to pay the same or any part thereof, and the

same is still due, owing, and unpaid, together with

interest according to law.

And for a Fifteenth Cause of Action, plaintiff al-

leges :

I.

That the Matanuska Valley Farmers Cooperating

Association is a corporation, organized and doing
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business under and by virtue of the Laws of the

Territory of Alaska, and was at all times herein-

after mentioned engaged in the business of buying,

selling, handling and processing agricultural prod-

ucts on a cooperative basis with its stockholders

and members, at or near Palmer, Alaska.

II.

That one William Lentz is and was at all times

hereinafter mentioned a stockholder and member of

the said Matanuska Valley Farmers Cooperating

Association and engaged in the dairy business near

Palmer, Alaska, and during the period beginning

December 1st, 1944, and ending November 30th,

1945, and for a long time prior thereto, sold his

milk product to the said defendant under and ac-

cording to the terms of a written contract, thereto-

fore entered into between the said William Lentz

and defendant. A true copy of said contract, except

that the date thereof and the signatures of the

parties thereto are omitted therefrom, is hereunto

annexed, marked *^ Exhibit A,'' and made a part of

this complaint.

III.

That in accordance with the provisions of para-

graphs 5 and 6 of said contract, the defendant

elected to and did, during all the period beginning

December 1st, 1944, and ending November 30th,

1945, pool and co-mingle the milk sold and delivered

by the said William Lentz to defendant, with the

milk sold and delivered to defendant by other dairy-

men, who were during all of said period stockhold-
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ers and members of the defendant corporation, and

resold the said milk and milk products thereof as

thus co-mingled.

IV.

That during the period beginning December 1st,

1944, and ending November 30th, 1945, the said

William Lentz sold and delivered to the defendant

58,303 lbs. of Grade A milk and 4,219 lbs. of Grade

B milk, for which defendant promised and agreed

to pay the said William Lentz according to the

provisions of paragraphs 6 and 7 of the said con-

tract, that is to say, an amount representing the

said William Lentz 's interest in all milk product

resold by defendant with which the said William

Lentz 's milk was pooled and co-mingled, and the

proceeds thereof, after making deductions to cover

the items mentioned and stated in paragraph 7 of

the said contract. That the defendant pooled and

co-mingled the milk so as aforesaid sold and de-

livered to defendant by the said William Lentz,

with the milk sold and delivered to defendant by

others, and resold the same; that by reason of the

premises there became due and owing to the said

AVilliam Lentz, from the defendant on the

day of , 1946, after deduction

of the items stated in paragraph 7 of said contract,

the sum of $1,711.25.

V.

That heretofore and prior to commencement of

this action, the said William Lentz, for a valuable
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consideration, assigned his aforesaid claim against

the said defendant to this plaintiff, and plaintiflE

is now the owner and holder thereof.

That plaintiff has frequently demanded of de-

fendant, the payment of the aforesaid sum of $1,-

711.25, but said defendant has failed, neglected, and

refused to pay the same or any part thereof, and

the same is still due, owing, and unpaid, together

with interest according to law.

And for a Sixteenth Cause of Action, plaintiff al-

leges :

I.

That the Matanuska Valley Farmers Cooperating

Association is a corporation, organized and doing

business under and by virtue of the Laws of the

Territory of Alaska, and was at all times herein-

after mentioned engaged in the biisiness of buying,

selling, handling and processing agricultural })rod-

ucts on a cooperative basis with its stockholders

and members, at or near Palmer, Alaska.

II.

That one Henning Benson is and was at all times

hereinafter mentioned a stockholder and member of

the said Matanuska Valley Farmers Cooperating

Association and engaged in the dairy business near

Palmer, Alaska, and during the period beginning

December 1st, 1944, and ending November 30th,

1945, and for a long time prior thereto, sold his

milk product to the said defendant imder and ac-

cording to the terms of a written contract, thereto-
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fore entered into between the said Henning Benson

and defendant. A true copy of said contract, except

that the date thereof and the signatures of the

l)arties thereto are omitted therefrom, is hereunto

annexed, marked ''Exhibit A,'' and made a part of

this complaint.

III.

That in accordance with the provisions of para-

graphs 5 and 6 of said contract, the defendant

elected to and did, during all the period beginning

December 1st, 1944, and ending November 30th,

1945, pool and co-mingle the milk sold and delivered

by the said Henning Benson to defendant, with the

milk sold and delivered to defendant by other dairy-

men, who were during all of said period stockhold-

ers and members of the defendant corporation, and

resold the said milk and milk products thereof as

thus co-mingled.

IV.

That during the period beginning December 1st,

1944, and ending November 30th, 1945, the said

Henning Benson sold and delivered to the defend-

ant 32,299 lbs. of Grade B milk, for which defend-

ant promised and agreed to pay the said Henning

Benson according to the provisions of paragraphs 6

and 7 of the said contract, that is to say, an amount
representing the said Henning Benson's interest in

all milk product resold by defendant with which

the said Henning Benson's milk was pooled and co-

mingled, and the proceeds thereof, after making
deductions to cover the items mentioned and stated

in paragraph 7 of the said contract. That the de-
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fendant pooled and co-niingled the milk so as afore-

said sold and delivered to defendant by the said

Henning Benson, with the milk sold and delivered

to defendant by others, and resold the same; that

by reason of the premises there became due and

owing to the said Henning Benson, from the de-

fendant on the day of ,

1946, after deduction of the items stated in para-

graph 7 of said contract, the sum of $723.41.

V.

That heretofore and prior to commencement of

this action, the said Henning Benson, for a valuable

consideration, assigned his aforesaid claim against

the said defendant to this plaintiff, and plaintiff is

now the owner and holder thereof.

That plaintiff has frequently demanded of de-

fendant, the payment of the aforesaid sum of

$723.41, but said defendant has failed, neglected,

and refused to pay the same or any part thereof,

and the same is still due, owing, and unpaid, to-

gether with interest according to law.

And for a Seventeenth Cause of Action, plaintiff

alleges

:

I.

That the Matanuska Valley Farmers Cooperating

Association is a corporation, organized and doing

business under and by virtue of the Laws of the

Territoiy of Alaska, and was at all times herein-

after mentioned engaged in the business of buying,

selling, handling and processing agricultural prod-
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nets on a cooperative basis with its stockholders

and members, at or near Pahner, Alaska.

II.

That one Walter C. Huntley is and was at all

times hereinafter mentioned a stockholder and mem-

ber of the said Matanuska Valley Farmers Cooper-

ating Association and engaged in the dairy business

near Palmer, Alaska, and during the period begin-

ning December 1st, 1944, and ending November 30th,

1945, and for a long time prior thereto, sold his

milk product to the said defendant under and ac-

cording to the terms of a written contract, thereto-

fore entered into between the said Walter C. Hunt-

ley and defendant. A true copy of said contract,

except that the date thereof and the signatures of

the parties thereto are omitted therefrom, is here-

unto annexed, marked '^ Exhibit A," and made a

part of this complaint.

III.

That in accordance with the provisions of para-

graphs 5 and 6 of said contract, the defendant

elected to and did, during all the period beginning

December 1st, 1944, and ending November 30th,

1945, pool and co-mingle the milk sold and delivered

by the said Walter C. Huntley to defendant, with

the milk sold and delivered to defendant by other

dair^Tnen, who were during all of said period stock-

holders and members of the defendant corporation,

and resold the said milk and milk products thereof

as thus co-mingled.
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IV.

That during the period beginning December 1st,

1944, and ending November 30th, 1945, the said

Walter C. Huntley sold and delivered to the defend-

ant 32,236 lbs. of Grade A milk, for which defend-

ant promised and agreed to pay the said Walter C.

Huntley according to the provisions of paragraphs

6 and 7 of the said contract, that is to say, an

amount representing the said Walter C. Huntley's

interest in all milk product resold by defendant

with which the said Walter C. Huntley's milk was

pooled and co-mingled, and the proceeds thereof,

making deductions to cover the items mentioned and

stated in paragraph 7 of the said contract. That

the defendant pooled and co-mingled the milk so

as aforesaid sold and delivered to defendant by the

said Walter C. Huntley, with the milk sold and

delivered to defendant by others, and resold the

same ; that by reason of the premises there became

due and owing to the said Walter C. Huntley,

from the defendant on the day of

, 1946, after deduction of the items

stated in paragraph 7 of said contract, the sum of

$942.23.

V.

That heretofore and ])rior to commencement of

this action, the said Walter C. Huntley, for a valu-

able consideration, assigned his aforesaid claim

against the said defendant to this plaintiff, and

plaintiff is now the owner and holder thereof.

That plaintiff has frequently demanded of d(^-
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fendant, the payment of the aforesaid sum of

$942.23, but said defendant has failed, neglected,

and refused to pay the same or any part thereof,

and the same is still due, owing, and unpaid, to-

gether with interest according to law.

And for an Eighteenth Cause of Action, plaintiff

alleges

:

I.

That the Matanuska Valley Farmers Cooperating

Association is a corporation, organized and doing

business under and by virtue of the Laws of the

Territory of Alaska, and was at all times herein-

after mentioned engaged in the business of buying,

selling, handling and processing agricultural prod-

ucts on a cooperative basis with its stockholders

and members, at or near Palmer, Alaska.

II.

That one Lawrence Plumley is and was at all

times hereinafter mentioned a stockholder and

member of the said Matanuska Valley Farmers

Cooperating Association and engaged in the dairy

business near Palmer, Alaska, and during the period

beginning December 1st, 1944, and ending Novem-

ber 30th, 1945, and for a long time prior thereto,

sold his milk product to the said defendant under

and according to the terms of a written contract,

theretofore entered into between the said Lawrence

Plumley and defendant. A true copy of said con-

tract, except that the date thereof and the signa-

tures of the parties thereto are omitted therefrom,

is hereunto annexed, marked *^ Exhibit A,'' and
made a part of this complaint.
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III.

That in accordance with the provisions of para-

graphs 5 and 6 of said contract, the defendant

elected to and did, during all the period beginning

December 1st, 1944, and ending November 30th,

1945, pool and co-mingle the milk sold and delivered

by the said Lawrence Plumley to defendant, with

the milk sold and delivered to defendant by other

dairymen, who were during all of said period stock-

holders and members of the defendant corporation,

and resold the said milk and milk products thereof

as thus co-mingled.

IV.

That during the period beginning December 1st,

1944, and ending November 30th, 1945, the said

Lawrence Plumley sold and delivered to the defend-

ant 15,790 lbs. of Grade A milk, for which defend-

ant promised and agreed to pay the said Lawrence

Plumley according to the provisions of paragraphs

6 and 7 of the said contract, that is to say, an

amount representing the said Lawrence Plumley 's

interest in all milk product resold by defendant

with which the said Lawrence Plumley 's milk was

pooled and co-mingled, and the proceeds thereof,

after making deductions to cover the items men-

tioned and stated in paragraph 7 of the said con-

tract. That the defendant pooled and co-mingled

the milk so as aforesaid sold and delivered to de-

fendant by the said Lawrence Phmiley, with the

milk sold and delivered to defendant by others,

and resold the same; that by reason of the premises
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there became due and owing to the said Lawrence

Plumley, from the defendant on the day

of , 1946, after deduction of

the items stated in paragraph 7 of said contract,

the sum of $358.56.

V.

That heretofore and prior to commencement of

this action, the said Lawrence Plumley, for a valu-

able consideration, assigned his aforesaid claim

against the said defendant to this plaintiff, and

plaintiff is now the owner and holder thereof.

That plaintiff has frequently demanded of de-

fendant, the payment of the aforesaid sum of

$358.56, but said defendant has failed, neglected,

and refused to pay the same or any part thereof,

and the same is still due, owing, and unpaid, to-

gether with interest according to law.

And for a Nineteenth Cause of Action, plaintiff

alleges

:

I.

That the Matanuska Valley Farmers Cooperating

Association is a corporation, organized and doing

business imder and by virtue of the Laws of the

Territory of Alaska, and was at all times herein-

after mentioned engaged in the business of buying,

selling, handling and processing agricultural prod-

ucts on a cooperative basis with its stockholders

and members, at or near Palmer, Alaska.

IL
That one H. S. Bauer is and was at all times
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hereinafter mentioned a stockholder and member

of the said Matanuska Valley Farmers Cooperating

Association and engaged in the dairy business near

Palmer, Alaska, and during the period beginning

December 1st, 1944, and ending November 30th,

1945, and for a long time prior thereto, sold his

milk 2^roduct to the said defendant under and ac-

cording to the terms of a written contract, thereto-

fore entered into between the said H. S. Bauer and

defendant. A true copy of said contract, except

that the date thereof and the signatures of the

parties thereto are omitted therefrom, is hereunto

annexed, marked ^'Exhibit A," and made a part of

this complaint.

III.

That in accordance with the provisions of para-

graphs 5 and 6 of said contract, the defendant

elected to and did, during all the period beginning

December 1st, 1944, and ending November 30th,

1945, pool and co-mingle the milk sold and delivered

by the said H. S. Bauer to defendant, with the

milk sold and delivered to defendant by other dairy-

men, who were during all of said period stock-

holders and members of the defendant corporation,

and resold the said milk and milk products there-

of as thus co-mingled.

IV.

That during the period beginning December 1st,

1944, and ending November 30th, 1945, the said

H. S. Bauer sold and delivered to the defendant

6,196 lbs. of Grade B milk, for which defendant
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promised and agreed to pay the said H. S. Bauer

according to the provisions of paragraphs 6 and 7

of the said contract, that is to say, an amount repre-

senting the said H. S. Bauer's interest in all milk

product resold by defendant with which the said

H. S. Baurer's milk was pooled and co-mingled, and

the proceeds thereof, after making deductions to

cover the items mentioned and stated in paragraph

7 of the said contract. That the defendant pooled

and co-mingled the milk so as aforesaid sold and

delivered to defendant by the said H. S. Bauer,

with the milk sold and delivered to defendant by

others, and resold the sa;me; that by reason of the

premises there became due and owing to the said

H. S. Bauer, from the defendant on the

day of , 1946, after deduction

of the items stated in paragraph 7 of said contract,

the sum of $147.69.

V.

That heretofore and prior to commencement of

this action, the said H. S. Bauer, for a valuable

consideration, assigned his aforesaid claim against

the said defendant to this plaintiff, and plaintiff

is now the owner and holder thereof.

That plaintiff has frequently demanded of de-

fendant, the payment of the aforesaid sum of

$147.69, but said defendant has failed, neglected,

and refused to pay the same or any part thereof,

and the same is still due, owing, and unpaid, to-

gether with interest according to law.
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And for a Twentieth Cause of Action, plaintiff

alleges

:

I.

That the Matanuska Valley Farmers Cooperating

Association is a corporation organized and ^oiw^

business under and by virtue of the Laws of the

Territory of Alaska, and was at all times herein-

after mentioned engaged in the business of buying,

selling, handling and processing agricultural prod-

ucts on a cooperative basis with its stockholders

and members, at or near Palmer, Alaska.

11.

That one A. R. Moffitt is and was at all times

hereinafter mentioned a stockholder and member

of the said Matanuska Valley Farmers Cooperating

Association and engaged in the dairy business near

Palmer, Alaska, and during the period beginning

December 1st, 1944, and ending November SOtli,

1945, and for a long time prior thereto, sold his

milk product to the said defendant under and ac-

cording to the terms of a written contract, thereto-

fore entered into between the said A. R. Moffitt and

defendant. A true copy of said contract, except

that the date thereof and the signatures of the

parties thereto are omiited therefrom, is hereunto

amiexed, marked *^ Exhibit A,'' and made a part of

this complaint.

III.

That in accordance with the provisions of para-

graphs 5 and G of said contract, the defendant

elected to and did, during all the period beginning
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December 1st, 1944, and ending November 30th,

1945, pool and co-mingle the milk sold and delivered

by the said A. R. Moffitt to defendant, with the

milk sold and delivered to defendant by other dairy-

men, who were during all of said period stockhold-

ers and members of the defendant corporation, and

resold the said milk and milk products thereof

as thus co-mingled.

IV.

That during the period beginning December 1st,

1944, and ending November 30th, 1945, the said

A. R. Moffitt sold and delivered to the defendant

63,949 lbs. of Grade A milk, for which defendant

fjromised and agreed to pay the said A. R. Moffitt

according to the provisions of paragraphs 6 and 7

of the said contract, that is to say, an amount repre-

senting the said A. R. Moffitt 's interest in all milk

product resold by defendant with which the said

A. R. Moffitt 's milk was pooled and co-mingled^

and the proceeds thereof, after making deductions

to cover the items mentioned and stated in para-

graph 7 of the said contract. That the defendant

pooled and co-mingled the milk so as aforesaid sold

and delivered to defendant by the said A. R. Moffitt,

with the milk sold and delivered to defendant by

others, and resold the same; that by reason of the

premises there became due and owing to the said

A. R. Moffitt from the defendant on the day

of , 1946, after deduction of

the items stated in paragraph 7 of said contract,

the sum of $1,851.00.
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the said Leonard Bor^an's milk was pooled and co-

niin^led, and llic proceeds thereof, after making

deductions to cover the items mentioned and stated

in paragraph 7 of the said contract. That the

defendant pooled and (•o-min2:led the milk so as

aforesaid sold and delivered to defendant hy the

said Leonard Berc:an, with the milk sold and de-

livered to defendant by others, and resold the same

;

that by reason of the premises there became due

and owin^ to the said Leonard Ber^an from the

defendant on the . . day of , 1946, after de-

duction of the items stated in paragraph 7 of said

contract, the sum of $66.10.

V.

That heretofore and prior to commencement of

this action, the said Leonard Bergan, for a valuable

consideration, assigned his aforesaid claim against

the said defendant to this plaintiff and plaintiff

is now the owner and holder thereof.

That plaintiff has frequently demanded of de-

f(Mulant, the payment of the aforesaid sum of $66.10,

but said defendant has failed, neglected, and re-

fused to pay the same or any part thereof, and the

same is still due, owing, and unpaid, together with

interest according to law.

And for a Twenty-Second Cause of Action, plain-

tiff alleges:

T.

That the Matanuska Valley Farmers Cooperating

Association is a corporation organized and doing
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business under and by virtue of the Laws of the

Territory of Alaska, and was at all times heroin-

after mentioned engaged in the business of buying,

selling, handling and processing agricultural prod-

ucts on a cooperative basis with its stockholders and

members, at or near Palmer, Alaska.

II.

That one Harold Thuma is and was at all times

hereinafter mentioned a stockholder and member of

the said Matanuska Valley Farmers Cooperating

Association and engaged in the dairy business near

Palmer, Alaska, and during the period beginning

December 1st, 1944, and ending November 30th,

1945, and for a long time prior thereto, sold his

milk product to the said defendant under and ac-

cording to the terms of a written contract, thereto-

fore entered into between the said Harold Thuma
and defendant. A true copy of said contract, ex-

cept that the date thereof and the signatures of

the parties thereto are omitted therefrom, is here-

unto annexed, marked *' Exhibit A," and made a

paii: of this complaint.

III.

That in accordance with the provisions of para-

graphs 5 and 6 of said contract, the defendant

elected to and did, during all the period beginning

December 1st, 1944, and ending November 30th,

1945, pool and co-mingle the milk sold and delivered

])y the said Harold Thuma to defendant, with the

milk sold and delivered to defendant by other daiiy-
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men, who were during all of said period stoekliold-

ers and members of the defendant corporation, and

resold the said milk and milk products thereof as

thus co-mingled.

IV.

That during the period beginning December 1st,

1944, and ending November 30th, 1945, the said

Harold Thuma sold and delivered to the defendant

23,004 lbs. of Grade B milk, for which defendant

promised and agreed to pay the said Harold Thuma
according to the provisions of paragraphs 6 and 7

of the said contract, that is to say, an amount rep-

resenting the said Harold Thuma 's interest in all

milk product resold by defendant with which the

said Harold Thuma's milk was pooled and co-

mingled, and the proceeds thereof, after making

deductions to cover the items mentioned and stated

in paragraph 7 of the said contract. That the de-

fendant pooled and co-mingled the milk so as afore-

said sold and delivered to defendant by the said

Harold Thuma, with the milk sold and delivered to

defendant by others, and resold the same; that by

reason of the premises there became due and owing

to the said Harold Thuma from the defendant on

the . . day of ,
1J)46, after deduction of the

items stated in paragraph 7 of said contract the

Bum of $551.86.

V.

That heretofore and j)rior to commencement of

this action, the said Harold Thuma, for a valuable

consideration, assigned his aforesaid claim against
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the said defendant to this plaintiff and plaintiff

is now the owner and holder thereof.

That plaintiff has frequently demanded of de-

fendant, the payment of the aforesaid sum of

$551.86, but said defendant has failed, neglected,

and refused to pay the same or any part thereof,

and the same is still due, owing, and unpaid, to-

gether with interest according to law.

Wherefor, plaintiff demands judgment as fol-

lows :

On his fii*st cause of action, for the sum of

$3,285.04, with interest thereon at the rate of 6%
per annum from the . . day of , 1946.

On his second cause of action, for the sum of

$4,497.30, with interest thereon at the rate of 6%
per annum from the . . day of , 1946.

On his third cause of action, for the sum of

$3,969.78, with interest thereon at the rate of 6%
per annum from the . . day of , 1946.

On his fourth cause of action, for the sum of

$1,040.14, with interest thereon at the rate of 6%
per annum from the . . day of , 1946.

On his fifth cause of action, for the sum of

$2,686.54, with interest thereon at the rate of 6%
per annum from the . . day of , 1946.

On his sixth cause of action, for the sum of

$1,897.02, with interest thereon at the rate of 6%
per annum from the . . day of , 1946.
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On his seventh cause of action, for the sum of

$2,356.84, with interest thereon at the rate of 6%
per annum from the . . day of , 1946.

On his eighth cause of action, for the sum of

$1,201.92, with interest thereon at the rate of 6%
per annum from the . . day of , 1946.

On his ninth cause of action, for the sum of

$1,095.37, with interest thereon at the rate of 6%
per annum from the . . day of , 1946.

On his tenth cause of action, for the sum of

$2,274.08, with interest thereon at the rate of 6%
per annum from the . . day of , 1946.

On his eleventh cause of action, for the sum of

$822.57, witli interest thereon at the rate of 6%
per annum from the . . day of , 1946.

On his twelfth cause of action, for the sum of

$1,400.28, with interest thereon at the rate of 6%
per annum from the . . day of , 1946.

On his thirteenth cause of action, for the sum of

$948.19, with interest thereon at the rate of 6%
per annum from the . . day of , 1946.

On his fourteenth cause of action, for the siun of

$238.06, with interest thereon at the rate of 6%
per annum from the . . day of , 1946.

On his fifteenth cause of action, for the sum of

$1,711.25, with interest thereon at the rate of 6%
per annum from the . . day of , 1946.

On his sixteenth cause of action, for the sum of
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$723.41, with interest thereon at the rate of 6%
per annum from the . . day of , 1946.

On his seventeenth cause of action, for the sum of

$942.23, with interest thereon at the rate of 6%
per annum from the . . day of , 1946.

On his eighteenth cause of action for the sum of

$358.56, with interest thereon at the rate of 6%
per annum from the . . day of , 1946.

On his nineteenth cause of action for the sum of

$147.69, with interest thereon at the rate of 6% per

aimum from this . . day of , 1946.

On his twentieth cause of action for the sum of

$1851.00 with interest thereon at the rate of 6%
per annum from the . . day of , 1946.

On his twenty-first cause of action for the sum of

$66.10 with interest thereon at the rate of 6%
per annum from the . . day of , 1946.

On his twenty-second cause of action for the sum
of $551.86 with interest thereon at the rate of 6%
per annum from the . . day of , 1946.

And for his costs and disbursements herein.

/s/ GEORGE B. GRIGSBY,
Attorney for Plaintiff.

United States of America,

Territory of Alaska—ss.

George B. Grigsby being first duly sworn deposes

and says: That he is the attorney for the plaintiff
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in the above-entitled action, that he has read the

foregoing complaint and knows the contents thereof

and that the same is true as he verily believes.

That this verification is made by affiant as attorney

for the plaintiff and not by the plaintiff for the

reason that plaintiff is not in Anchorage, Alaska,

where this verification is made, at the time of the

making thereof, but is at said time, and resides in

or near Palmer, Alaska.

/s/ GEORGE B. GRIGSBY.

Subscribed and sworn to before me this 20th day

of September, 1946.

[Seal] /s/ B. J. GROVER,
Notary Public in and for the

Territory of Alaska.

My Commission Expires March 25, 1948.

EXHIBIT A

MATANUSKA VALLEY FARMERS COOPERA-
TIVE ASSOCIATION

Member's Standard Marketing Contract

This contract between Matanuska Valley Farm-

ers Cooperative Association, hereinafter called the

Association and the undersigned, hereinafter, called

the Producer, Witnesseth:

Whereas, the Matanuska Valley Colonization

Project has been established by the corporation in

the Matanuska Vallev of Alaska as a Rural Com-
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munity by the aid of funds granted by the Gov-

ernment of the United States through the Federal

Emergency Relief Administration in pursuance of

public policy for the public purpose of assisting

the Territory of Alaska in some of its rural rehabili-

tation problems and making it possible for worthy

and qualified persons to acquire for themselves

and families on suitable tracts of land in Alaska

on small long time payment terms not procurable

through ordinary commercial channels and thereby

obtain employment and gainful living in agricul-

tural and allied activities and enjoy the benefits

of said Rural Community under properly controlled

conditions on a cooperative basis in accordance with

adequate standards of American citizenship; and

Whereas, this Association has been chartered by

the Territory of Alaska under the sponsorship of

the Alaska Rural Rehabilitation Corporation in

order to assist in carrying said policies and pur-

poses forward for the public welfare and for the

benefit of those living in the area of said Project

and the neighborhood thereof, and the Alaska Rural

Rehabilitation Corporation has by separate contract

with the Association agreed to lend it financial as-

sistance, afford it adequate physical facilities and

act as its Management and Sales Agency and other-

wise assist the Association to successfully conduct

its operations for the benefit of its members until

it is self supporting and able to carry on its affairs

with its own resources and

Whereas, the Producer is engaged in the pro-
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duction of agricultural products in said area and

desires the benefits of membership in the Associa-

tion;

Now Therefore, in consideration of the above-

premises and the mutual covenants herein con-

tained It Is Agreed as Follows

:

(1) The Producer hereby subscribes for one

share of stock in the Association at five (5.00) dol-

lars, its par value, and agrees to be governed by the

Articles of Incorporation of the Association, its

By-laws and all rules, regulations, and directions

from time to time prescribed by the Association

or its duly authorized officers and agencies cover-

ing production, marketing and sale of agricultural

products and purchase of supplies, commodities and

services on a cooperative basis and other coopera-

tive activities, and by so doing and by entering into

this Contract hereby becomes a member of the

Association.

(2) The Association buys and the Producer sells

to the Association all agricultural products pro-

duced or raised by or for him or acquired by him

as landlord or lessor, except such as he reserves for

his own home, farm or other personal use and which

is not for sale, and agrees to deliver the same in

marketable condition at such times and places and

with such markings of identification as tlie As-

sociation or its Management and Sales Agency shall

direct. This Contract is intended by the parties

hereto to pass an absolute title to all said agricul-

tural products as soon as the same have a potential

existence, but they shall be at the risk of the Pro-



vs, C, R, Monaglian 61

ducer until delivery hereunder, except dairy prod-

ucts and except livestock accepted for resale, and

title to these does not pass until delivery thereof

hereunder. The Association has the legal power and

is hereby authorized by the Producer, at its dis-

cretion, at any time it deems it necessary in order

to protect its rights, under the title which passes

hereby as aforesaid, to enter the premises w^here

said agricultural products are produced, grown or

located and deal with the same as its own in every

respect. The Association, by a statement in writ-

ing only, may authorize the Producer to sell or

dispose of the agricultural products covered by

said written statement outside of the Association

at any time and for such period of time as condi-

tions are such that in the judgment of the Associa-

tion the handling of said products would not be

advantageous to the Association or the Producer

and provide in the same written statement for

the non-acceptance of delivery of said products by

the Association or its Management and Sales

Agency.

(3) It is mutually agreed that the term ** agri-

cultural products" as used herein includes horti-

cultural, viticultural, forestry, dairy, poultry, bee

and farm and ranch products and also includes

such livestock raised for the market as the Associa-

tion accepts for resale.

(4) The Association agrees that upon delivery

of agricultural products heremider it may make

or cause to be made through its Management and
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Sales Agency such requested advances to the Pro-

ducer on said products as in its discretion may
be justified by the Producer's immediate needs and

by marketing conditions.

(5) The Association agrees to receive, handle

by inspecting, assembling, sorting, grading, pack-

ing, preserving, canning or otherwise processing,

storing, advertising, transporting and other services

necessary to prepare for market and sale and to

market and resell agricultural products delivered

hereunder, together with like products delivered by

other members either separately or co-mingled or

pooled at its discretion and to pay therefor as set

forth in this Contract or cause the same to be done

through its Management and Sales Agency.

(6) Producer agrees that the Association may
establish or cause to be established through its

Management and Sales Agency daily, weekly, month-

ly, seasonal, yearly, and/or other pools by grades

of any agricultural products received from its

members and may co-mingle or pool any of the

products delivered hereunder with other like prod-

ucts delivered by others or cause same to be done

and remit or cause to be remitted to the Producer

and other producers concerned, on the basis of the

interest of each one therein, as payments in full

for the products delivered by them and sold in

said pool, the net average price received therefor

after making the deductions provided for in this

Contract with the object of causing all members

whose products are sold therein to receive the same

price for joroducts of the same grade.

I
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(7) The Association agrees to pay or cause to be

paid through its Management and Sales Agency

to the Producer the amounts received for the

said resale of said products sold separately or the

amounts representing Producer's interest in prod-

ucts resold wherein his products are pooled or

co-mingled with others as provided for in Paragraph

6 herein after making deductions to cover the fol-

lowing items in connection therewith: (a) repay-

ment of advances made to Producer under Para-

graph 4 of this Contract and interest on said ad-

vances; (b) reasonable charges for the services of

receiving, handling and selling said agricultural

products under Paragraph 5 of this Contract; (c)

operating and maintenance expenses; (d) one dollar

each year in pajTiient of the official publication

of the Association in case said publication is is-

sued; (e) two per centum (2%) of the gross sales

price received for the products of said member
sold separately or of the amounts representing said

member's interest in products sold wherein his

products are pooled or co-mingled with others as

funds belonging to the Association to meet its in-

debtedness and additional expenses, contribute to

the Association's reserves (with which to acquire

ownership of industries and enterprises and prop-

erty in connection therewith and for other proper

purposes), to pay interest on capital stock by way
of dividends and for other proper purposes as

provided for by the laws of Alaska pertaining to

'^Cooperative Associations" under which the Asso-
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elation has been incorporated and by the By-laws

of the Association.

(8) The Association is hereby authorized to

process or manufacture into changed or new prod-

ucts the products delivered hereunder and pay the

Producer as provided for in Paragraph 7, from the

proceeds from resale of the changed or new prod-

ucts or at its discretion to pay a flat delivery

price therefor to the Producer as full payment

thereof and thereafter process or manufacture it

into changed or new products on its own account

and at its own expense as its own product and sell

and retain the full proceeds thereof as amounts be-

longing to the Association.

(9) The Association shall make or cause to be

made through its Management and Sales Agency

rules and regulations and provisions for inspectors

or graders to inspect and to standardize and grade

agricultural products and the methods of handling

and shipping the same and the Producer agrees to

accept and abide by any such rules and regulations

and the inspection, grading and standardizing thus

established, and that if any such agricultural prod-

ucts are not in proper condition for sale they

shall be sorted and prepared for sale at the ex-

pense of the Producer, and if not marketable they

may be rejected, and that any loss on account of

inferior or damaged condition at delivery shall

be charged against the Producer, individually.

(10) The Association is hereby authorized to
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borrow money on the products delivered hereunder,

and/or the by-products derived therefrom, and/or

on any evidence of such products or by-products

of amounts receivable arising therefrom and to

pledge the same as the absolute owner thereof.

(11) The Producer agrees to purchase from the

industries and enterprises operated by the Asso-

ciation or operated through its Management and

Sales Agency all services and commodities needed

by him including supplies, equipment and machin-

ery, and not to purchase any of same elsewhere,

except when the same are not for sale thereat and

then not imtil first requesting the Association or its

Management and Sales Agency to order the same

and it being found by it impractical to do so and he

so notified.

(12) The Association agrees that there shall be

returned to Producer from the retail price received

from him on all cash purchases semi-annually during

the year of 1936 and and semi-annually every year

thereafter as a patronage-purchase-savings the sum

remaining after deducting from said retail price in

connection with said cash purchases amomits to

cover (a) cost to the Association of services or

commodities purchased by the Producer; (b) reason-

able charges for services of handling said services

or commodities
;
(c) operating and maintenance ex-

penses; (d) one-half of the amount remaining as

funds belonging to the Association for Association

obligations and reserve purijoses as set forth in

item (e) of deductions under Paragraph 7 herein
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(except patronage-sales-refunds which are not paid

hereunder; it being understood that the term *^cash"

as used herein includes payment in kind or toll or

representation of cash by coupon, ^^bingle" or other

symbol or device which has been paid for in cash

by the Producer when duly authorized by the As-

sociation.

(13) The Association is hereby authorized by the

Producer to add or cause to be added to the deduc-

tions listed in Paragraphs 7, 8 and 12 herein de-

ductions of any amoimts due the Association under

the obligations of any of the paragraphs of this

Contract or otherwise and to retain the same for

payment thereof, but the failure of the Association

to do so shall not be construed as a waiver of said

obligations or said amounts due or the right of the

Association to collect and receive the same by other

measures.

(14) It is mutually understood that under coop-

erative principles the chief benefits to members

of a cooperative association come from cooperative

purchases on a cash basis in the form of reasonable

prices and patronage-purchase-savings and that the

expense of conducting business on a credit basis

leaves no room for said savings and the By-laws

prohibit patronage-purchase-savings on credit trans-

actions and they will not be paid. It is also mutually

understood that under the By-laws of the Associa-

tion it is the policy of the Association to transact

all cooperative purchase business on a cash basis

to the fullest extent possible and to extend the
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cash system as rapidly as possible over all said

transactions and give all members of the Associa-

tion the full benefit of patronage-jjurchase-savings

thereunder and that credit purchases will be limited

to purchases especially permitted by the Associa-

tion where the situation, need and security justify

it in cases of the more expensive commodities in-

cluding heavy farm machinery, livestock, etc., and

on no account will credit be extended for the pur-

chase of non-necessities or luxuries. The Producer

agrees to limit his requests for credit purposes to

said situations and to neither make credit nor

cash purchases elsewhere than from the Association

industries and enterprises as provided for in Para-

garph 11 hereof.

(15) Inasmuch as the remedy at law would be

inadequate and inasmuch as it would be imprac-

ticable and extremely difficult to determine the actual

damage resulting to the Association should the Pro-

ducer fail to sell to or through the Association and

its agencies and deliver his agricultural products

accordingly or make his purchases of services and

commodities therefrom as herein agreed to regard-

less of the cause of such failures, the Producer

hereby agrees to pay to the Association for all

agricultural products delivered or disposed of, by

or for him, other than in accordance with the

terms of this Contract, a sum equal to ten per cent

of the price he received for the sale of said prod-

ucts and to suffer as a penalty for purchasing serv-

ices or commodities outside of the Association in
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breach of this Contract the cutting down of the

amount of patronage-purchase-savings otherwise due

him or the abolishment of the same altogether to

such extent and for such periods of time as the

Board of Directors may determine and the retention

of said amounts by the Association as funds belong-

ing to the Association, said penalties to serve as

liquidated damages for breach of this Contract; all

parties agreeing that this Contract is one of a

series dependent for its true value upon the ad-

herence of each and all of the contracting parties to

each and all of the said contracts, but the can-

cellation of this Contract or the failure of Producer

to comply therewith shall not effect other similar

contracts; Provided that the power to assess said

penalties or assessments thereof shall not preclude

the Association from applying other measures for

the protection of the Association and its members

which are provided for by the By-laws and rules

thereunder including suspension from membership

from the Association.

(16) The Producer's obligations hereimder will

be enforced in the courts by specific performance

and injunction and the Producer agrees that if the

Association brings any action whatsoever by reason

of a breach or threatened breach hereof, the Pro-

ducer shall pay all costs of court, costs for bonds

and otherwise, expenses of travel and all expenses

arising out of or caused by the litigation, and rea-

sonable attorney fees ex})ended or incurred by it

in such proceedings and all such costs and ex-

penses shall be included in the judgment.
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(17) If there is a lien on any of the agricul-

tural products delivered hereunder, Producer au-

thorizes the Association to pay or cause to be paid

through its Management and Sales Agency the

holder of said lien from the sale of such agricultural

products before any payment is made to Producer

hereunder.

(18) In view of the common purpose of the As-

sociation and the Alaska Rural Rehabilitation Cor-

poration as set forth on page 1 of this Contract in

promoting gainful agricultural activities on the land

and allied activities on the part of members of this

Association and the Association's obligations to

coordinate its efforts for the same objective with

those of said Corporation as provided for in the

Articles of Incorporation and By-laws of the As-

sociation the Producer agrees that while occupying

a home financed by said Corporation on government

or other land or while occupying homes on patented

land under contract of land and home purchase

from said Corporation or otherwise he will abide

by all rules and regulations of said Corporation

concerning the use of said lands for agricultural

purposes.

(9) It is mutually understood that this Contract

shall remain in full force and effect continuously

hereafter, subject to legal limitations, if any, and

cannot be altered or amended except upon authority

of or vote of two thirds of all the members of the

Association at an annual meeting or a special meet-

ing of members called to consider the same after a
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fifteen days notice in writing of the exact alterations

or amendments proposed sent to the Producer and

each member of the Association by the Secretary of

the Association upon order of the Board of Directors

of the Association upon petition of one-third of

the members containing said proposed alterations

or amendments and that no alteration or amendment

can be made affecting uncompleted sales or transac-

tions arising under this Contract or the Association's

Contract with the Alaska Rural Rehabilitation Cor-

poration referred to on Page 1 of this Contract or

any of the Association's outstanding contracts with

other third parties without their written consent

duly authorized.

(20) The parties agree that there are no oral or

other conditions, promises, covenants, representa-

tions, or inducements in addition to or at variance

with any terms hereof and that this Contract rep-

resents the voluntary and clear understanding of

both parties fully and completed.

(21) Misrepresentation on the part of any mem-

ber of the Association or other person of the finan-

cial condition or standing of the Association or any

attempts to induce any member of the Association

to breach or violate the Member's Standard Mar-

keting Contract (of which this is one) is in vio-

lation of the laws of Alaska and the Association

reserves the right to protect the Association and

its members by taking proper legal steps and

measures should such violations occur.
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(22) It is mutually agreed by the parties hereto

that this Contract is binding on the successors and

the assigns of the Association and that the obliga-

tions incurred by the Producer hereunder are bind-

ing upon his heirs, executors, administrators and

assigns, provided however, that the Producer cannot

assign this Contract or any of his interests therein

without the consent of the Association. It is further

mutually agreed that this Contract is subject to any

Federal, State or Territorial laws now existing or

which may be hereafter enacted.

Dated this day of ,19

(Producer)

Post Office Address

MATANUSKA VALLEY FARMERS COOPERA-
TIVE ASSOCIATION

By
(President)

[Seal]

Attest

:

(Secretary)

Acknowledgment

(Of the Producer)

United States of America,

Territory of Alaska—ss.

Be It Remembered, that on this day of

, 19 ....
,
personally appeared
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before me, the undersigned, a Notary Public, within

and for the Territory of Alaska aforesaid

and being just duly sworn,

stated that he is the person who signed the fore-

going instrument and acknowledged the same to

be executed by his free and voluntary act for the

considerations, uses, and purposes therein provided,

and that the facts therein stated are truly set forth.

In Testimony Whereof, I have hereunto set my
hand and official seal this day and date above-

written.

(Notary Public)

Acknowledgment

(Of the Association)

United States of America,

Territory of Alaska—ss.

On this day of , 19
,

personally appeared before me, the midersigned,

a Notary Public, within and for the Territory of

Alaska aforesaid and

and being first duly swoni

stated that they are the President and Secretary

of the Matanuska Valley Cooperative Association,

and were duly authorized in these respective ca-

pacities to execute the foregoing instrument for

and in the name and behalf of said corporation

and further stated and acknowledged that in pur-

suance of said authority they signed, executed and
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delivered said foregoing instrument for the con-

siderations, uses and purposes therein mentioned

and set forth.

In Testimony Whereof, I have hereunto set my
hand and official seal this day and date above-

written.

(Notary Public)

[Endorsed]: Filed September 20, 1946.

[Title of District Court and Cause.]

ANSWER

Comes now the Matanuska Valley Farmers Co-

operating Association, a corporation, the above-

named defendant, and by way of Answer to the

first cause of plaintiff's Complaint admits, denies

and alleges as follows:

I.

Defendant admits the allegations of the first

and second paragraphs of plaintiff's first cause of

action.

II.

Defendant denies each and all the allegations of

the third paragraph of plaintiff's first cause of

action except that defendant admits that milk sold

and delivered by the plaintiff to the defendant was

co-mingled with milk sold and delivered to the
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defendant by other dairymen and that such other

dairymen were stockholders and members of the de-

fendant corporation.

III.

Defendant denies each and all of the allegations

of the fourth paragraph of plaintiff's first cause

of action save and except that defendant admits

that during the period beginning December 1,

1944, and ending November 30, 1945, plaintiff sold

and delivered to defendant 119,488 pounds of

Grade A milk, that the defendant co-mingled the

milk delivered by the j^laintiff with other milk

delivered by others.

As a further answer to plaintiff's first cause of

action and by way of affirmative defense thereto

defendant alleges as follows

:

I.

That the milk sold and delivered by the plain-

tiff to the defendant between December 1, 1944

and November 30, 1945, was purchased by the de-

fendant at a fixed price per hundred pounds of

milk delivered, which price varied from time to

time during the year and that the ])laintifif has been

paid in full by the defendant for all milk so pur-

chased.

II.

That after making the deductions authorized

by paragraphs 7, 8 and 12 of the marketing agree-

ment the plaintiff has been fully paid by the de-

fendant for all milk sold and delivered to the

defendant by the plaintiff.



vs. C, R, Monaghan 75

In answer to plaintiff's Second Cause of Action the

defendant admits, denies and alleges as follows

:

I.

Defendant admits the allegations of the first and

second paragraphs of plaintiff's second cause of

action.

II.

Defendant denies each and all the allegations

of the third paragraph of plaintiff's second cause

of action except that defendant admits that milk

sold and delivered by Frank McAllister to the de-

fendant was co-mingled with milk sold and delivered

to the defendant by other dairymen and that such

other dairymen were stockholders and members of

the defendant corporation.

III.

Defendant denies each and all of the allegations

of the fourth paragraph of plaintiff's second cause

of action save and except that defendant admits

that during the period beginning December 1,

1944, and ending November 30, 1945, Frank Mc-

Allister sold and delivered to defendant 168,842

pounds of Grade A milk, that the defendant co-

mingled the milk delivered by Frank McAllister

w^ith other milk delivered by others.

IV.

That defendant has no knowledge or information

sufficient to form a belief concerning the fifth para-

graph of plaintiff's second cause of action and there-

fore denies the allegations thereof.
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As a further answer to plaintiff's second cause of

action and by way of afifinnative defense there-

to defendant alleges as follows:

I.

That the milk sold and delivered by Frank Mc-

Allister to the defendant between December 1, 1944,

and November 30, 1945, was purchased by the de-

fendant at a fixed price per hundred pounds of

milk delivered, which price varied from time to

time during the year and that Frank McAllister

has been })aid in full by the defendant for all

milk so purchased.

II.

That after making the deductions authorized by

paragraphs 7, 8 and 12 of the marketing agreement

Frank McAllister has been fully paid by the de-

fendant for all milk sold and delivered to the de-

fendant by Frank McAllister.

In answer to plaintiff's Third Cause of Action the

defendant admits, denies and alleges as fol-

lows :

I.

Defendant admits the allegations of the first and

second paragraphs of plaintiff's third cause of

action.

II.

Defendant denies each and all the allegations of

the third paragraph of plaintiff's third cause of

action except that defendant admits that milk sold

and delivered by Merle L. Anderson to the de-
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fondant was co-mingled with milk sold and delivered

to the defendant by other dairymen and that such

other dairymen were stockholders and members of

the defendant corporation.

III.

Defendant denies each and all of the allegations

of the fourth paragraph of plaintiff's third cause

of action save and except that defendant admits

that during the period beginning December 1, 1944,

and ending November 30, 1945, Merle L. Anderson

sold and delivered to defendant 130,910 pounds of

Grade A milk, that the defendant co-mingled the

milk delivered by Merle L. Anderson with other

milk delivered by others.

IV.

That defendant has no knowledge or information

sufficient to form a belief concerning the fifth para-

graph of plaintiff's third cause of action and there-

fore denies the allegations thereof.

As a further answer to plaintiff's third cause of

action and by way of affirmative defense thereto

defendant alleges as follows:

I.

That the milk sold and delivered by Merle L.

Anderson to the defendant between December 1,

1944, and November 30, 1945, was purchased by the

defendant at a fixed price per hundred pounds of

milk delivered, which price varied from time to

time during the year and that Merle L. Anderson
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has been paid in full by the defendant for all

milk so purchased.

II.

That after making the deductions authorized by

paragraphs 7, 8 and 12 of the marketing agreement

Merle L. Anderson has been fully paid by the de-

fendant for all milk sold and delivered to the de-

fendant by Merle L. Anderson.

In answer to plaintiff's Fourth Cause of Action

the defendant admits, denies and alleges as fol-

lows :

I.

Defendant admits the allegations of the first and

second paragraphs of plaintiff's fourth cause of

action.

ii.

Defendant denies each and all the allegations of

the third paragraph of plaintiff's fourth cause of

action except that defendant admits that milk sold

and delivered by A. A. Rempel to the defendant

was co-mingled with milk sold and delivered to the

defendant by other dairjanen and that such other

dairymen were stockholders and members of the

defendant corporation.

III.

Defendant denies each and all of the allegations

of the fourth paragraph of plaintiff's fourth cause

of action save and except that defendant admits

that during the period beginning December 1, 1944,
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and ending November 30, 1945, A. A. Rempel sold

and delivered to defendant 48,925 pounds of Grade

A milk, that the defendant co-mingled the milk

delivered by A. A. Rempel with other milk delivered

by others. [Penciled in Margin] : Ungraded.

IV.

That defendant has no knowledge or information

sufficient to form a belief concerning the fifth para-

graph of plaintiff's fourth cause of action and

therefore denies the allegations thereof.

As a further answer to plaintiff's fourth cause of

action and by way of affirmative defense thereto

defendant alleges as follows:

I.

That the milk sold and delivered by A. A. Rempel

to the defendant between December 1, 1944, and

November 30, 1945, was purchased by the defendant

at a fixed price per hundred pounds of milk de-

livered, which price varied from time to time during

the year and that A. A. Rempel has been paid in

full by the defendant for all milk so purchased.

II.

That after making the deductions authorized by

paragraphs 7, 8 and 12 of the marketing agreement

A. A. Rempel has been fully paid by the defendant

for all milk sold and delivered to the defendant

by A. A. Rempel.

In answer to plaintiff's Fifth Cause of Action the

defendant admits, denies and alleges as fol-

lows:
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I.

Defendant admits the allegations of the first and

second paragraphs of plaintiff's fifth cause of

action.

11.

Defendant denies each and all the allegations of

the third paragraph of plaintiff's fifth cause of

action except that defendant admits that milk sold

and delivered by Arvid Johnson to the defendant

was co-mingled with milk sold and delivered to

the defendant by other dairymen and that such

other dairymen were stockholders and members of

the defendant corporation.

III.

Defendant denies each and all of the allegations

of the fourth paragraph of plaintiff's fifth cause

of action save and except that defendant admits

that during the period beginning December 1, 1944,

and ending November 30, 1945, Arvid Johnson sold

and delivered to defendant 95,567 pounds of Grade

A milk, that the defendant co-mingled the milk

delivered by Arvid Johnson with other milk de-

livered by others.

IV.

That defendant has no knowledge or information

sufficient to foiTn a belief concerning the fifth para-

graph of plaintiff's fifth cause of action and there-

fore denies the allegations thereof.

As a further answer to plaintiff's fifth cause of

action and by way of affirmative defense thereto

defendant alleges as follows:
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I.

That the milk sold and delivered by Arvid John-

son to the defendant between December 1, 1944,

and November 30, 1945, was purchased by the de-

fendant at a fixed price per hundred pounds of

milk delivered, which price varied from time to

time during the year and that Arvid Johnson has

been paid in full by the defendant for all milk

so purchased.

II.

That after making the deductions authorized by

paragraphs 7, 8 and 12 of the marketing agreement

Arvid Johnson has been fully paid by the defendant

for all milk sold and delivered to the defendant by

Arvid Johnson.

In answer to plaintiff's Sixth Cause of Action the

defendant admits, denies and alleges as fol-

lows:

I.

Defendant admits the allegations of the first and

second paragraphs of plaintiff's sixth cause of

action.

IL
Defendant denies each and all the allegations of

the third paragraph of plaintiff's sixth cause of

action except that defendant admits that milk sold

and delivered by Jack Cope to the defendant was

co-mingled with milk sold and delivered to the

defendant by other daiiymen and that such other

dairymen were stockholders and members of the

defendant corporation.
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III.

Defendant denies each and all of the allegations

of the fourth paragraph of plaintiff's sixth cause

of action save and except that defendant admits

that during the period beginning December 1, 1944,

and ending November 30, 1945, Jack Cope sold and

delivered to defendant 67,321 pounds of Grade A
milk, that the defendant co-mingled the milk de-

livered by Jack Cope with other milk delivered

by others.

IV.

That defendant has no knowledge or information

sufficient to form a belief concerning the fifth para-

graph of plaintiff's sixth cause of action and there-

fore denies the allegations thereof.

As a further answer to plaintiff's sixth cause of

action and by way of affirmative defense thereto

defendant alleges as follows:

I.

That the milk sold and delivered by Jack Cope

to the defendant between December 1, 1944, and

November 30, 1945, was purchased by the defendant

at a fixed price per hundred poimds of milk de-

livered, which price varied from time to time dur-

ing the year and that Jack Cope has been paid in

full by the defendant for all milk so purchased.

II.

Tliat after making the deductions authorized by

paragraphs 7, 8 and 12 of the marketing agreement

Jack Cope has been fully paid by the defendant
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for all milk sold and delivered to the defendant

by Jack Cope.

In answer to plaintiff's Seventh Cause of Action

the defendant admits, denies and alleges as fol-

lows:

I.

Defendant admits the allegations of the first and

second paragraphs of plaintiff's seventh cause of

action.

II.

Defendant denies each and all of the allegations of

the third paragraph of plaintiff's seventh cause of

action except that defendant admits that milk sold

and delivered by William Ising to the defendant

was co-mingled with milk sold and delivered to the

defendant by other dairymen and that such other

dairymen were stockholders and members of the de-

fendant corporation.

III.

Defendant denies each and all of the allegations

of the fourth paragraph of plaintiff's seventh cause

of action save and except that defendant admits

that during the period beginning December 1, 1944,

and ending November 30, 1945, William Ising sold

and delivered to defendant 85,157 pounds of Grade

A milk, that the defendant co-mingled the milk de-

livered by William Ising with other milk delivered

by others.

IV.

That defendant has no knowledge or information
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sufficient to form a belief concerning the fifth para-

graph of plaintiff's seventh cause of action and

therefore denies the allegations thereof.

As a further answer to plaintiff's seventh cause of

action and by way of affirmative defense thereto

defendant alleges as follows:

I.

That the milk sold and delivered by William

Ising to the defendant between December 1, 1944,

and November 30, 1945, was purchased by the de-

fendant at a fixed price per himdred pounds of

milk delivered, which price varied from time to

time during the year and that William Ising has

been paid in full by the defendant for all milk so

purchased.

11.

That after making the deductions authorized by

paragraphs 7, 8 and 12 of the marketing agreement

William Ising has been fully paid by the defendant

for all milk sold and delivered to the defendant by

William Ising.

In answer to plaintiff's Eighth Cause of Action the

defendant admits, denies and alleges as fol-

lows:

I.

Defendant admits the allegations of the first and

second paragrai)hs of plaintiff's eighth cause of

action.
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II.

Defendant denies each and all the allegations of

the third paragraph of plaintiff's eighth cause of

action except that defendant admits that milk sold

and delivered by JosejDh Lentz to the defendant

was co-mingled with milk sold and delivered to the

defendant by other dairymen and that such other

dairymen were stockholders and members of the

defendant corporation.

III.

Defendant denies each and all of the allegations

of the fourth paragraph of plaintiff's eighth cause

of action save and except that defendant admits

that during the period beginning December 1, 1944,

and ending November 30, 1945, Joseph Lentz sold

and delivered to defendant 42,856 pounds of Grade

A milk, that the defendant co-mingled the milk de-

livered by Joseph Lentz with other milk delivered

by others.

IV.

That defendant has no knowledge or information

sufficient to form a belief concerning the fifth para-

graph of plaintiff's eighth cause of action and there-

fore denies the allegations thereof.

As a further answer to plaintiff's eighth cause of

action and by way of affirmative defense thereto

defendant alleges as follows:

I.

That the milk sold and delivered by Joseph Lentz

to the defendant between December 1, 1944, and
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November 30, 1945, was purchased by the defendant

at a fixed price per hundred pounds of milk de-

livered, which price varied from time to time during

the year and that Joseph Lentz has been paid in

full by the defendant for all milk so purchased.

II.

That after making the deductions authorized by

paragraphs 7, 8 and 12 of the marketing agreement

Joseph Lentz has been fully paid by the defendant

for all milk sold and delivered to the defendant

by Joseph Lentz.

In answer to plaintiff's Ninth Cause of Action the

defendant admits, denies and alleges as fol-

lows:

I.

Defendant admits the allegations of the first and

second paragraphs of plaintiff's ninth cause of

action.

IL
Defendant denies each and all the allegations

of the third paragraph of plaintiff's ninth cause

of action except that defendant admits that milk

sold and delivered by Clarence Quarnstrom to the

defendant was co-mingled with milk sold and de-

livered to the defendant by other dair^Tuen and that

such other dairymen were stockholders and members

of the defendant corporation.

III.

Defendant denies each and all of the allegations

of the fourth paragraph of plaintiff's ninth cause
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of action save and except that defendant admits

that during the period beginning December 1, 1944,

and ending November 30, 1945, Clarence Quarnstrom

sold and delivered to defendant 33,595 pounds of

Grade A milk, that the defendant co-mingled the

milk delivered by Clarence Quarnstrom with other

milk delivered by others.

IV.

That defendant has no knowledge or information

sufficient to form a belief concerning the fifth para-

graph of plaintiff's ninth cause of action and there-

fore denies the allegations thereof.

As a further answer to plaintiff's ninth cause of

action and by way of affirmative defense thereto

defendant alleges as follows:

I.

That the milk sold and delivered by Clarence

Quarnstrom to the defendant between December 1,

1944, and November 30, 1945, was purchased by the

defendant at a fixed price per hundi*ed pounds of

milk delivered, which price varied from time to

time during the year and that Clarence Quarn-

strom has been paid in full by the defendant for

all milk so purchased.

IL
That after making the deductions authorized by

paragraphs 7, 8 and 12 of the marketing agreement

Clarence Quarnstrom has been fully paid by the

defendant for all milk sold and delivered to the

defendant by Clarence Quarnstrom.
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In answer to plaintiff's Tenth Cause of Action the

defendant admits, denies and alleges as fol-

lows:

I.

Defendant admits the allegations of the first and

second paragraphs of plaintiff's tenth cause of

action.

11.

Defendant denies each and all the allegations of

the third paragraph of plaintiff's tenth cause of

action except that defendant admits that milk sold

and delivered by Thomas Moffit to the defendant

was co-mingled with milk sold and delivered to

the defendant by other dairymen and that such

other dairymen were stockholders and members of

the defendant corporation.

III.

Defendant denies each and all of the allegations

of the fourth paragraph of plaintiff's tenth cause

of action save and except that defendant admits

that during the period begmning December 1, 1944,

and ending November 30, 1945, Thomas MoflSt sold

and delivered to defendant 81,451 pounds of Grade

A milk, that the defendant co-mingled the milk

delivered by Thomas Moffit with other milk de-

livered by others.

IV.

That defendant has no knowledge or information

sufficient to form a belief concerning the fifth para-

graph of plaintiff's tenth cause of action and there-

fore denies the allegations thereof.
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As a further answer to plaintiff's tenth cause of

action and by way of affirmative defense thereto

defendant alleges as follows:

I.

That the milk sold and delivered by Thomas Mof-

fit to the defendant between December 1, 1944, and

November 30, 1945, was purchased by the defendant

at a fixed price per hundred pounds of milk de-

livered, which price varied from time to time dur-

ing the year and that Thomas Moffit has been paid

in full by the defendant for all milk so purchased.

II.

That after making the deductions authorized by

paragraphs 7, 8 and 12 of the marketing agreement

Thomas Moffit has been fully paid by the defendant

for all milk sold and delivered to the defendant by

Thomas Moffit.

In answer to plaintiff's Eleventh Cause of Action

the defendant admits, denies and alleges as fol-

lows:

I.

Defendant admits the allegations of the first and

second paragraphs of plaintiff's eleventh cause of

action.

II.

Defendant denies each and all the allegations of

the third paragraph of plaintiff's eleventh cause

of action except that defendant admits that milk

sold and delivered by Paul Nelson to the defendant

was co-mingled with milk sold and delivered to the
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defendant by other dairymen and that such other

dairymen were stockholders and members of the

defendant corporation.

III.

Defendant denies each and all of the allegations

of the fourth paragraph of plaintiff's eleventh cause

of action save and except that defendant admits

that during the period beginning December 1, 1944,

and ending November 30, 1945, Paul Nelson sold

and delivered to defendant 36,170 pounds of Grade

A milk, that the defendant co-mingled the milk

delivered by Paul Nelson with other milk delivered

by others. [Penciled in Margin] : Ungraded.

IV.

That defendant has no knowledge or information

sufficient to form a belief concerning the fifth para-

graph of plaintiff's eleventh cause of action and

therefore denies the allegations thereof.

As a further answer to plaintiff's Eleventh cause

of action and by way of affirmative defense

thereto defendant alleges as follows:

I.

That the milk sold and delivered by Paul Nelson

to the defendant between December 1, 1944, and

November 30, 1945, was purchased by the defendant

at a fixed price per hundred pounds of milk de-

livered, which price varied from time to time dur-

ing the year and that Paul Nelson has been paid

in full by the defendant for all milk so purchased.
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n.
That after making the deductions authorized by

paragraphs 7, 8 and 12 of the marketing agreement

Paul Nelson has been fully paid by the defendant

for all milk sold and delivered to the defendant

by Paul Nelson.

In answer to plaintiff's Twelfth Cause of action the

defendant admits, denies and alleges as fol-

lows :

I.

Defendant admits the allegations of the first and

second paragraphs of plaintiff's twelfth cause of

action.

II.

Defendant denies each and all the allegations of

the third paragraph of plaintiff's twelfth except that

defendant admits that milk sold and delivered by

B. J. Lossing to the defendant was co-mingled with

milk sold and delivered to the defendant by other

dairymen and that such other dairymen were stock-

holders and members of the defendant corporation.

III.

Defendant denies each and all of the allegations

of the fourth paragraph of plaintiff's twelfth cause

of action save and except that defendant admits

that during the period beginning December 1, 1944,

and ending November 30, 1945, B. J. Lossing sold

and delivered to defendant 52,053 pounds of Grade

A milk, that the defendant co-mingled the milk

delivered by B. J. Lossing with other milk delivered

by others.
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IV.

That defendant has no knowledge or information

sufficient to form a belief concerning the fifth para-

graph of plaintiff's twelfth cause of action and there-

fore denies the allegations thereof.

As a further answer to plaintiff's Twelfth cause

of action and by way of affirmative defense

thereto defendant alleges as follows:

I.

That the milk sold and delivered by B. J. Lossing

to the defendant between December 1, 1944, and

November 30, 1945, was purchased by the defendant

at a fixed price per hundred pounds of milk de-

livered, which price varied from time to time dur-

ing the year and that B. J. Lossing has been paid

in full by the defendant for all milk so purchased.

II.

That after making the deductions authorized by

paragraphs 7, 8 and 12 of the marketing agreement

B. J. Lossing has been fully paid by the defendant

for all milk sold and delivered to the defendant by

B. J. Lossing.

In answer to plaintiff's Thirteenth Cause of Ac-

tion the defendant admits, denies and alleges

as follows:

I.

Defendant admits the allegations of the first and

second paragraphs of plaintiff's thirteenth cause

of action.
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II.

Defendant denies each and all the allegations of

the third paragraph of plaintiff's thirteenth cause

of action except that defendant admits that milk

sold and delivered by Chet Liebing to the defendant

was co-mingled with milk sold and delivered to the

defendant by other dairymen and that such other

dairymen were stockholders and members of the

defendant corporation.

III.

Defendant denies each and all of the allegations

of the fourth paragraph of plaintiff's thirteenth

cause of action save and except that defendant ad-

mits that during the period beginning December 1,

1944, and ending November 30, 1945, Chet Liebing

sold and delivered to defendant 1,475 pounds of

Grade A milk, that the defendant co-mingled the

milk delivered by Chet Liebing with other milk

delivered by others. [Penciled in Margin]: Un-

graded.

IV.

That defendant has no knowledge or information

sufficient to form a belief concerning the fifth para-

graph of plaintiff's thirteenth cause of action and

therefore denies the allegations thereof.

As a further answer to plaintiff's Thirteenth cause

of action and by way of affirmative defense

thereto defendant alleges as follows:

I.

That the milk sold and delivered by Chet Liebing

to the defendant between December 1, 1944, and
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November 30, 1945, was purchased by the defendant

at a fixed price per hundred pounds of milk de-

livered, which price varied from time to time during

the year and that Chet Liebing has been paid in

full by the defendant for all milk so purchased.

IL
That after making the deductions authorized by

paragraphs 7, 8 and 12 of the marketing agreement

Chet Liebing has been fully paid by the defendant

for all milk sold and delivered to the defendant

by Chet Liebing.

In answer to plaintiff's Fourteenth Cause of Action

the defendant admits, denies and alleges as fol-

lows:

I.

Defendant admits the allegations of the first and

second paragraphs of plaintiff's fourteenth cause of

action.

IL

Defendant denies each and all the allegations of

the third paragraph of plaintiff's fourteenth cause

of action except that defendant admits that milk

sold and delivered by Alvin J. Collier to the defend-

ant was co-mingled with milk sold and delivered to

the defendant by other dairymen and that such other

dairymen were stockholders and members of the

defendant corporation.

III.

Defendant denies each and all of the allegations

of the fourth paragraph of plaintiff's fourteenth
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cause of action save and except that defendant

admits that during the period beginning December

1, 1944, and ending November 30, 1945, Alvin J.

Collier sold and delivered to defendant 9,851 pounds

of Grade A milk, that defendant co-mingled the

milk delivered by Alvin J. Collier with other milk

delivered by others. [Penciled in Margin]: Un-

graded.

IV.

That defendant has no knowledge or information

sufficient to form a belief concerning the fifth para-

graph of plaintiff's fourteenth cause of action and

therefore denies the allegations thereof.

As a further answer to plaintiff's Fourteenth cause

of action and by way of affirmative defense

thereto defendant alleges as follows:

I.

That the milk sold and delivered by Alvin J.

Collier to the defendant between December 1, 1944,

and November 30, 1945, was purchased by the de-

fendant at a fixed price per hundred pounds of

milk delivered, which price varied from time to

time during the year and that Alvin J. Collier

has been paid in full by the defendant for all

milk so purchased.

II.

That after making the deductions authorized by

paragraphs 7, 8 and 12 of the marketing agreement

Alvin J. CoUier has been fully paid by the defendant

for all milk sold and delivered to the defendant

by Alvin J. Collier.
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In answer to plaintiff's Fifteenth Cause of Action

the defendant admits, denies and alleges as fol-

lows:

I.

Defendant admits the allegations of the first and

second paragraphs of plaintiff's fifteenth cause of

action.

II.

Defendant denies each and all the allegations of

the third paragraph of plaintiff's fifteenth cause

of action except that defendant admits that milk

sold and delivered by William Lentz to the defend-

ant was co-mingled with milk sold and delivered

to the defendant by other dairymen and that such

other daiiymen were stockholders and members of

the defendant corporation.

III.

Defendant denies each and all of the allegations

of the fourth paragraph of plaintiff's fifteenth cause

of action save and except that defendant admits

that during the period beginning December 1, 1944,

and ending November 30, 1945, William Lentz sold

and delivered to defendant 58,303 pounds of (irade

A milk, that defendant co-mingled the milk de-

livered by William Lentz with other milk delivered

by others.

IV.

That defendant has no knowledge or information

sufficient to form a belief concerning the fifth para-

graph of plaintiff's fifteenth cause of action and

therefore denies the allegations thereof.
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As a further answer to plaintifiE's Fifteenth cause

of action and by way of affirmative defense

thereto defendant alleges as follows:

I.

That the milk sold and delivered by William

Lentz to the defendant between December 1, 1944,

and November 30, 1945, was purchased by the de-

fendant at a fixed price per hundred pounds of

milk delivered, which price varied from time to

time during the year and that William Lentz has

been paid in full by the defendant for all milk

so purchased.

II.

That after making deductions authorized by para-

graphs 7, 8 and 12 of the marketing agreement Wil-

liam Lentz has been fully paid by the defendant

for all milk sold and delivered to the defendant

by William Lentz.

In answer to plaintiff's Sixteenth Cause of Action

the defendant admits, denies and alleges as fol-

lows :

I.

Defendant admits the allegations of the first and

second paragraphs of plaintiff's Sixteenth cause

of action.

IL
Defendant denies each and all the allegations of

the third paragraph of plaintiff's sixteenth cause

of action except that defendant admits that milk

sold and delivered by Henning Benson to the de-



98 Matanuska Valley Farmers, etc.

fendant was co-niingled with milk sold and delivered

to the defendant by other dairymen and that such

other dairymen were stockholders and members of

the defendant corporation.

III.

Defendant denies each and all of the allegations

of the fourth paragraph of plaintiff's sixteenth

cause of action save and except that defendant ad-

mits that during the period beginning December 1,

1944, and ending November 30, 1945, Henning Ben-

son sold and delivered to defendant 32,299 pounds

of Grade A milk, that defendant co-mingled the

milk delivered by Henning Benson with other milk

delivered by others. [Penciled in Margin]: Un-

graded.

IV.

That defendant has no knowledge or infomiation

sufficient to form a belief concerning the fifth para-

graph of plaintiff's sixteenth cause of action and

therefore denies the allegations thereof.

As a further answer to plaintiff's Sixteenth cause

of action and by way of affirmative defense

thereto defendant alleges as follows:

I.

That the milk sold and delivered by Henning Ben-

son to the defendant between December 1, 1944,

and November 30, 1945, was purchased by the de-

fendant at a fixed price per hundred pounds of

milk delivered, which price varied from time to

time during the year and that Hemiing Benson
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has been paid in full by the defendant for all

milk so purchased.

II.

That after making the deductions authorized by

paragraphs 7, 8 and 12 of the marketing agreement

Hemiing Benson has been fully paid by the de-

fendant for all milk sold and delivered to the de-

fendant by Henning Benson.

In answer to plaintiff's Seventeenth Cause of Ac-

tion the defendant admits, denies and alleges

as follows:

I.

Defendant admits the allegations of the first and

second paragraphs of plaintiff's Seventeenth cause

of action.

II.

Defendant denies each and all the allegations of

the third paragraph of plaintiff's seventeenth cause

of action except that defendant admits that milk

sold and delivered by Walter C. Huntley to the

defendant was co-mingled with milk sold and de-

livered to the defendant by other dairymen and

that such other dairymen were stockholders and

members of the defendant corporation.

III.

Defendant denies each and all of the allegations

of the fourth paragraph of plaintiff's seventeenth

cause of action save and except that defendant ad-

mits that during the period beginning December 1,

1944, and ending November 30, 1945, Walter C.
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Huntley sold and delivered to defendant 32,236

pounds of Grade A milk, that defendant co-mingled

the milk delivered by Walter C. Huntley with other

milk delivered by others.

IV.

Tliat defeiulant has no knowledge or information

sufficient to form a belief concerning the fifth para-

graph of plaintiff's seventeenth cause of action and

therefore denies the allegations thereof.

As a further answer to i)laintiff 's Seventeenth cause

of action and by way of affirmative defense

thereto defendant alleges as follows:

I.

That the milk sold and delivered by Walter C.

Huntley to the defendant between December 1,

1944, and November 30, 1945, was purchased by the

defendant at a fixed price per hundred pounds of

milk delivered, which price varied from time to

time during the year and that Walter C. Himtley

has been paid in full by the defendant for all milk

so purchased.

II.

That after making the deductions authorized by

paragraphs 7, 8 and 12 of the marketing agreement

Walter C. Huntley has been fully paid by the de-

fendant for all milk sold and delivered to the de-

fendant by Walter C. Huntley.
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In answer to plaintiff's Eighteenth Cause of Action

the defendant admits, denies and alleges as fol-

lows :

I.

Defendant admits the alleviations of the first and

second paragraphs of plaintiff's eighteenth cause

of action.

II.

Defendant denies each and all the allegations of

the third paragraph of plaintiff's eighteenth cause

of action except that defendant admits that milk

sold and delivered by Lawrence Plumley to the

defendant was co-mingled with milk sold and de-

livered to the defendant by other dairymen and

that such other dairymen were stockholders and

members of the defendant corporation.

III.

Defendant denies each and all of the allegations

of the fourth paragraph of plaintiff's eighteenth

cause of action save and except that defendant ad-

mits that during the period beginning December 1,

1944, and ending November 30, 1945, Lawrence

Plumley sold and delivered to defendant 15,790

pounds of Grade A milk, that defendant co-mingled

the milk delivered by Lawrence Plumley with other

milk delivered by others. [Penciled in Margain]:

Ungraded.

IV.

That defendant has no knowledge or information

sufficient to form a belief concerning the fifth para-

graph of plaintiff's eighteenth cause of action and
therefore denies the allegations thereof.
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As a further answer to plaintiff's eighteenth cause

of action and by way of aflfinnative defense

thereto defendant alleges as follow^s:

T.

That the milk sold and delivered by Lawrence

Plumley to the defendant between December 1, 1944,

and November 30, 1945, w^as purchased by the de-

fendant at a fixed price per hundred pounds of

milk delivered, which price varied from time to

time during the year and that Lawrence Plumley

has been paid in full by the defendant for all

milk so purchased.

11.

That after making the deductions authorized by

paragraphs 7, 8 and 12 of the marketing agreement

Lawrence Plumley has been fully ])aid by the de-

fendant for all milk sold and delivered to the de-

fendant by Lawrence l^hniiley.

Tn answer to plaintifiE's Nineteenth Cause of Ac-

tion the defendant admits, denies and alleges as

follows:

I.

Defendant admits the allegations of the first and

second paragraphs of plaintiff's Nineteenth cause

of action.

II.

Defendant denies each and all the allegations of

the third paragraph of plaintiff's nineteenth cause

of action except that defendant admits that milk

sold and delivered by IL S. Bauer to the defendant
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was co-miugled with milk sold and delivered to the

defendant by other dairymen and that such other

dairjTiien were stockholders and members of the de-

fendant corporation.

III.

Defendant denies each and all of the allegations

of the fourth paragraph of plaintiff's nineteenth

cause of action save and except that defendant ad-

mits that during the period beginning December 1,

1944, and ending November 30, 1945, H. S. Bauer

sold and delivered to defendant 6,196 pounds of

Grade A milk, that defendant co-mingled the milk

delivered by H. S. Bauer with other milk delivered

by others. [Penciled in Margin] : Ungraded.

IV.

That defendant has no knowledge or information

sufficient to form a belief concerning the fifth para-

graph of plaintiff's nineteenth cause of action and

therefore denies the allegations thereof.

As a further answer to plaintiff's nineteenth cause

of action and by way of affirmative defense

thereto defendant alleges as follows:

I.

That the milk sold and delivered by H. S. Bauer

to the defendant between December 1, 1944, and

November 30, 1945, was purchased hy the defendant

at a fixed price per hmidred pounds of milk de-

livered, which price varied from time to time during

the year and that H. S. Bauer has been paid in

full by the defendant for all milk so purchased.
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II.

That after making the deductions authorized by

paragraphs 7, 8 and 12 of the marketing agreement

H. S. Bauer has been fully paid by the defendant

for all milk sold and delivered to the defendant

by H. S. Bauer.

In answer to plaintiff's Twentieth Cause of Action

the defendant admits, denies and alleges as

follows

:

I.

Defendant admits the allegations of the first and

second paragraphs of plaintiff's Twentieth cause of

action.

II.

Defendant denies each and all the allegations of

the third paragraph of plaintiff's twentieth cause

of action except that defendant admits that milk

sold and delivered by A. R. Moffitt to the defendant

was co-mingled with milk sold and delivered to the

defendant by other dair^Tnen and that such other

dairymen were stockholders and members of the d(^-

fendant corporation.

in.

Defendant denies each and all of the allegations

of the fourth paragraph of plaintiff's twentieth

cause of action save and except that defendant ad-

mits that during the period beginning December 1.

1944, and ending November 30, 1945, A. R. Moffitt

sold and delivered to defendant 63,949 pomids of

Grade A milk, that defendant co-mingled the milk
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delivered by A. R. Mofifitt with other milk de-

livered by others.

IV.

That defendant has no knowledge or information

suflScient to form a belief concerning the fifth para-

graph of plaintiff's twentieth cause of action and

therefore denies the allegations thereof.

As a further answer to plaintiff's twentieth cause

of action and by way of affirmative defense

thereto defendant alleges as follows:

I.

That the milk sold and delivered by A. R. Moffitt

to the defendant between December 1, 1944, and

November 30, 1945, was purchased by the defendant

at a fixed price per hundred pounds of milk de-

livered, which price varied from time to time dur-

ing the year and that A. R. Moffitt has been paid in

full by the defendant for all milk so purchased.

II.

That after making the deductions authorized by

paragraphs 7, 8 and 12 of the marketing agreement

A. R. Moffitt has been fully paid by the defendant

for all milk sold and delivered to the defendant by

A. R. Moffitt.

In answer to plaintiff's Twenty-first Cause of Ac-

tion the defendant admits, denies and alleges

as follows:

I.

Defendant admits the allegations of the first and
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second paragraphs of plaintiff's twenty-first cause

of action.

II.

Defendant denies each and all the allegations of

the third paragraph of plaintiff's twenty-first cause

of action except that defendant admits that milk

sold and delivered by Leonard Bergan to the de-

fendant was co-mingled with milk sold and delivered

to the defendant by other dairymen and that such

other dairymen were stockholders and members of

the defendant corporation.

III.

Defendant denies each and all of the allegations

of the fourth paragraph of plaintiff's twenty-first

cause of action save and except that defendant ad-

mits that during the period beginning December 1,

1944, and ending November 30, 1945, Leonard Ber-

gan sold and delivered to defendant 2,643 pounds

of Grade A milk, that defendant co-mingled the

milk delivered by Leonard Bergan with other milk

delivered by others. [Penciled in Mai'gin] : Un-

graded.

IV.

That defendant has no knowledge or information

sufficient to form a belief concerning the fifth para-

graph of plaintiff's twenty-first cause of action and

therefore denies the allegations thereof.

As a further answer to plaintiff's twenty-first cause

of action and by way of affirmative defense

thereto defendant alleges as follows:
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I.

That the milk sold and delivered by Leonard

Bergan to the defendant between December 1, 1944,

and November 30, 1945, was purchased by the de-

fendant at a fixed price per hundred pounds of

milk delivered, which price varied from time to

time during the year and that Leonard Bergan has

been paid in full by the defendant for all milk so

purchased.

IL
That after making the deductions authorized by

paragraphs 7, 8 and 12 of the marketing agreement

Leonard Bergan has been fully paid by the defend-

ant for all milk sold and delivered to the defendant

by Leonard Bergan.

In answer to plaintiff's Twenty-second cause of ac-

tion the defendant admits, denies and alleges as

follows

:

L
Defendant admits the allegations of the first and

second paragraphs of plaintiff's twenty-second cause

of action.

II.

Defendant denies each and all the allegations of

the third paragraph of plaintiff's twenty-second

cause of action except that defendant admits that

milk sold and delivered by Harold Thuma to the

defendant was co-mingled with milk sold and de-

livered to the defendant by other dairymen and that

such other dairymen were stockholders and members
of the defendant corporation.
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III.

Defendant denies each and all of the allegations

of the fourth paragraph of plaintiff's twenty-second

cause of action save and except that defendant ad-

mits that during the period beginning December 1,

1944, and ending November 30, 1945, Harold Thuma

sold and delivered to defendant 23,004 pounds of

Grade A milk, that defendant co-mingled the milk

delivered by Harold Thuma with other milk deliv-

ered by others. [Penciled in Margin] : Ungraded.

IV.

That defendant has no knowledge or information

sufficient to form a belief concerning the fifth para-

graph of plaintiff's twenty-second cause of action

and therefore denies the allegations thereof.

As a further answer to plaintiff's twenty-second

cause of action and by way of affirmative de-

fense thereto defendant alleges as follows:

I.

That the milk sold and delivered by Harold

Thimia to the defendant between December 1, 1944,

and November 30, 1945, was purchased by the de-

fendant at a fixed price per hundred pounds of milk

delivered, w^hich price varied from time to time

during the year and that Harold Thuma has been

paid in full by the defendant for all milk so pur-

chased.

IT.

That after making the deductions authorized by

paragraphs 7, 8 and 12 of the marketing agreement

Harold Thmna has been fully paid by the defendant
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for all milk sold and delivered to the defendant by

Harold Thuma.

Wherefore, defendant having fully answered the

allegations of plaintiff's Complaint prays that plain-

tiff take nothing thereby and that this matter may

be dismissed with costs to the defendant.

DAVIS & RENFREW,
Attorneys for the Defendant.

By /s/ EDWARD V. DAVIS.

United States of America,

Territory of Alaska—ss.

E. E. Harriss, being first duly sworn, upon his

oath, deposes and says:

That he is the Manager of the Matanuska Val-

ley Farmers Cooperating Association, the defendant

in the above-entitled action, and that he makes this

verification for and on behalf of said corporation;

that he has read the within and foregoing Answer,

knows the contents thereof and that the same is

true as he verily believes.

/s/ E. E. HARRISS.

Subscribed and sworn to before me this 27th day

of December, 1946.

[Seal] /s/ KATHLY R. HAMBY,
Notary Public in and for the

Territory of Alaska.

My commission expires December 15th, 1947.

[Endorsed] : Filed January 29, 1947.
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MINUTE ORDER ENTERED MARCH 13, 1947

Trial by Court

[Title of Cause.]

No. A-4252

Now on this ISth day of March, 1947, came the

plaintiff, C. R. Monaghan, in cause No. A-4252, en-

titled C. R. Monaghan, plaintiff versus Matanuska

Valley Farmers Cooperating Association, a corpor-

ation, defendant, and with his counsel George B.

Grigsby, the defendant being present through Ed-

ward V. Davis, of its counsel, and both sides an-

nouncing themselves as ready for trial the following

proceedings were had, to wit:

Opening statement to the Court was had by George

B. Grigsby, for and in behalf of the plaintiff.

Statement to the Court was had by Edward V.

Davis, for and in behalf of the defendant.

At 12:05 o'clock p. m. Court continued cause until

2:00 o'clock p.m.

Now came the respective parties and the respective

counsel as heretofore and the trial of cause No.

A-4252, entitled C. R. Monaghan, plaintiff versus

Matanuska Valley Farmers Cooperating Association,

a corporation, defendant, was resumed.

Edward V. Davis, resumed his opening statement

to the Court, for and in behalf of the defendant.

Fred McAllister, being first duly sworn testified

for and in behalf of the plaintiff.

A fonn of Member's Standard Marketing Con-

tract, was duly offered, marked and admitted as

plaintiff's exhibit No. 1.
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A Report of milk sold, was duly offered, marked

and admitted as plaintiff's exhibit No. 2.

An Account of Fiscal year 1946 and 1945 etc., was

duly offered, marked and admitted as plaintiff's ex-

hibit No. 3 as to year 1945 only.

A condensed profit and loss statement of 1944 was

duly offered, marked and admitted as plaintiff's

exhibit No. 4.

C. R. Monaghan, being first duly sworn, testified

for and in behalf of plaintiff.

Four vouchers were duly offered, marked and ad-

mitted as plaintiff's exhibit No. 5.

At 4:30 o'clock p.m. Court continued cause until

10:00 o'clock a.m., of Friday, March 14, 1947.

MINUTE ORDER ENTERED MARCH 14, 1947

Trial by Court Continued

[Title of Cause.]

No. A-4252

Now came the respective parties and the respective

counsel as heretofore and the trial of cause No.

A-4252, entitled C. R. Monaghan, plaintiff versus

Matanuska Valley Farmers Cooperating Associa-

tion, a corporation, defendant, was resumed.

C. R. Monaghan, heretofore duly sworn, resumed

the witness stand and testified for and in behalf of

the plaintiff.

Marvin Allyn, being first duly sworn, testified for

and in behalf of the plaintiff.
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At 12:05 o'clock p.m., Court continued cause un-

til 1 :30 o'clock p. m.

Now came the respective parties and the respective

counsel as heretofore and the trial of cause No.

A-4252, entitled C. R. Monaghan, plaintiff versus

Matanuska Valley Farmers Cooperating Associa-

tion, a corporation, defendant, was resumed.

Marvin Allyn, heretofore duly sworn, resumed

the witness stand for further testimony for and in

behalf of the plaintiff.

A report of audit for the Matanuska Valley Fann-

ers Cooperating Association for the year 1945 was

duly oft'ered, marked and admitted as plaintiff's ex-

hibit No. 6.

A report of audit for the Matanuska Valley Farm-

ers Cooperating Association for the year 1944 was

duly offered, marked and admitted as defendant's

exhibit No. 1.

The articles of incorporation and the code of by-

laws for the Matanuska Valley Farmers Coopera-

ting Association were duly offered, marked and ad-

mitted as defendant's exhibit No. 2.

A statement of milk sold by the plaintiff was duly

offered, marked and admitted as defendant's exhibit

No. 3.

A schedule of milk prices paid to farmer was

duly offered, marked and admitted as defendant's

exhibit No. 4.

At 3:06 o'clock p.m.. Court continued the trial

of this cause to 3 :18 o'clock p. m.

Now came the respective parties and the respec-

tive counsel as heretofore and the trial of cause No.
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A-4252, entitled C. R. Monaghan, plaintiff versus

Matanuska Valley Farmers Cooperating Association,

a corporation, defendant, was resumed.

Marvin AUyn, heretofore duly sworn, resumed

the witness stand for further testimony for and in

behalf of the plaintiff.

Roland Snodgrass, being first duly sworn, tes-

tified for and in behalf of the plaintiff.

At 4:25 o'clock p.m., Court continued the trial

of this cause to 11:00 o'clock a.m., of Tuesday,

April 1, 1947.

MINUTE ORDER ENTERED APRIL 7, 1947

Trial by Court Continued

[Title of Cause.]

No. A-4252

Now came the respective parties and the re-

spective counsel as heretofore and the trial of cause

No. A-4252, entitled C. R. Monaghan, plaintiff versus

Matanuska Valley Farmers Cooperating Associa-

tion, a corporation, defendant, was resumed. Roland

Snodgrass, heretofore duly sworn, resumed the wit-

ness stand for further testimony for and in behalf

of the plaintiff.

At 11:06 o'clock a.m. Court continued trial of

this cause to 11 :15 o'clock a. m.

Now came the respective parties and the re-

spective counsel as heretofore and the trial of cause

No. A-4252, entitled C. R. Monaghan, ])laintiff versus
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Matanuska Valley Farmers Cooperating Association,

a corporation, defendant, was resumed.

Roland Snodgrass, heretofore duly sworn, re-

sumed the witness stand for further testimony for

and in behalf of the plaintiff.

A. A. Rempcl, being lirst duly sworn, testified for

and in behalf of the plaintiff.

A remittance advice titled second payment on

milk pool, was duly offered, marked and admitted as

plaintiff's exhibit No. 7.

At 11 :50 o'clock a.m. Court continued trial of this

cause to 2 :00 o'clock p. m.

Now came the respective parties and the re-

spective counsel as heretofore and the trial of cause

No. A-4252, entitled C. R. Monaghan, plaintiff versus

Matanuska Valley Farmers Cooperating Associa-

tion, a corporation, defendant, was resumed.

Clarence Quarnstrom, being first duly sworn, tes-

tified for and in behalf of the plaintiff.

A remittance advice titled ** second milk pool ad-

vance" was duly offered, marked and admitted as

plaintiff's exhibit No. 8.

A final payment on milk pool dated September 10,

1945 was duly offered, marked and admitted as plain-

tiff's exhibit No. 9.

At 3:12 o'clock p. ni.. Court declared recess until

3:23 o'clock p.m.

Now came the respective parties and the respec-

tive counsel as heretofore and the trial of cause No.

A-4252, entitled C. R. Monaghan, plaintiff versus

Matanuska Valley Farmers Cooperating Associa-

tion, a corporation, defendant, was resumed.
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William Ising, being first duly sworn, testified for

and in behalf of the plaintiff.

Arvid Johnson, being first duly sworn, testified

for and in behalf of the plaintiff.

Two remittance advices were duly offered, marked

and admitted as plaintiff's exhibit No. 10.

One remittance advice and a final payment on

milk pool slip, the latter dated September 10, 1945,

was duly offered, marked and admitted as plain-

tiff's exhibit No. 11.

A remittance advice and a final payment on milk

pool slip, the latter dated September 10, 1945 was

duly offered, marked and admitted as plaintiff's ex-

hibit No. 12.

Two remittance advices were duly offered, marked

and admitted as plaintiff's exhibit No. 13.

A remittance advice was duly offered, marked and

admitted as plaintiff's exhibit No. 14.

John Lyle Cope, being first duly sworn, testified

for and in behalf of the plaintiff.

A remittance advice was duly offered, marked

and admitted as plaintiff's exhibit No. 15.

Two remittance advices were duly offered, marked

and admitted as plaintiff's exhibit No. 16.

At this time oral stipulation was made by and

between respective counsel regarding future testi-

mony in behalf of the plaintiff.

At 4:03 o'clock p. m. Court continued the trial

of this cause imtil 10:00 o'clock a. m. of Tuesday,

April 8, 1947.
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MINUTE ORDER ENTERED APRIL 8, 1947

Trial by Court Continued

[Title of Cause.]

No. A-4252

Now came the respective parties and the respec-

tive counsel as heretofore and the trial of cause No.

A-4252, entitled C. R. Monaghan, plaintiff versus

Matanuska Valley Farmers Cooperating Associa-

tion, a corporation, defendant, was resumed.

Roland Snodgrass, heretofore duly sworn, re-

sumed the witness stand for further testimony for

and in behalf of plaintiff.

At 11:05 o'clock a.m. Court continued trial of

this cause to 11:15 o'clock a.m.

Now came the respective parties and the respective

counsel as heretofore and the trial of cause No.

A-4252, entitled C. R. Monaghan, plaintiff versus

Matanuska Valley Farmers Cooperating Associa-

tion, a corporation, defendant, was resumed.

Roland Snodgrass, heretofore duly sworn, re-

sumed the witness stand for further testimony for

and in behalf of the plaintiff.

At 12 noon Court continued trial of this cause to

1:30 o'clock p.m.

Now came the respective parties and the re-

spective counsel as heretofore and the trial of cause

No. A-4252, entitled C. R. Monaghan, plaintiff ver-

sus Matanuska Valley Farmers Cooperating As-

sociation, a corporation, defendant, was resumed.

Roland Snodgrass, heretofore duly sworn, re-
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sumed the witness stand for further testimony for

and in behalf of the plaintiff.

At 2:40 o'clock p. m. Court continued trial of this

cause to 2 :50 o'clock p. m.

Now came the respective parties and the respective

counsel as heretofore and the trial of cause No.

A-4252, entitled C. R. Monaghan, plaintiff versus

Matanuska Valley Farmers Cooperating Associa-

tion, a corporation, defendant, was resumed.

Roland Snodgrass, heretofore duly sworn, resumed

the witness stand for further testimony for and in

behalf of the plaintiff.

Walter E. Huntley, being first duly sworn, tes-

tified for and in behalf of the plaintiff.

Two remittance advices were duly offered, marked

and admitted as plaintiff's exhibit No. 17.

Marvin Allyn, heretofore duly sworn, resumed

the witness stand for further testimony for and in

behalf of the plaintiff.

A profit and loss calculation as copied from the

Courtroom blackboard as illustration of the testi-

mony of Roland Snodgrass was duly offered, marked

and admitted as defendant's exhibit No. 5.

Fred McAllister, heretofore duly sworn, resumed

the witness stand for further testimony for and in

behalf of the plaintiff.

The plaintiff rests.

Virgil Eckert, being first duly sworn, testified foi

and in behalf of the defendant.
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A copy of the minutes of a meeting of the board

of directors for the Matanuska Valley Fanners Co-

operating Association, on February 10, 1943, was

duly offered, marked and admitted as defendant's

exhibit No. 6.

A copy of the minutes of a meeting of the board

of directors for the Matanuska Valley Fai-mers Co-

operating Association, of February 13, 1943, was

duly offered, marked and admitted as defendant's

exhibit No. 7.

A copy of the minutes of a meeting of the board

of directors for the Matanuska Valley Farmers Co-

operating Association, of January 15, 1944, was duly

offered, marked and admitted as defendant's exhibit

No. 8.

A copy of a motion made by Hoffman at board

of directors meeting on October 7, 1944, was duly

offered, marked and admitted as defendant's ex-

hibit No. 9.

A copy of the minutes of board of directors meet-

ing on March 22, 1946, was duly offered, marked

and admitted as defendant's exhibit No. 10.

At this time, on oral motion of Edward V. Davis,

of counsel for defendants, the trial of this cause

was continued to 11:00 o'clock a.m. of Friday, April

18, 1947.
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MINUTE ORDER ENTERED MAY 16, 1947

M. O. of Continuance

[Title of Cause.]

No. A-4252

Now at this time the trial of cause No. A-4252,

entitled C. R. Monaghan plaintiff versus Matanuska

Valley Farmers Cooperating Association, a corpor-

ation, defendant, was continued for completion of

trial until July 15, 1947 at 10:00 o'clock a.m.

MINUTE ORDER ENTERED JULY 15, 1947

Trial by Court Continued

[Title of Cause.]

No. A-4252

Now came the respective parties and the respec-

tive counsel as heretofore and the trial of cause

No. A-4252, entitled C. R. Monaghan, plaintiff versus

Matanuska Valley Farmers Cooperating Associa-

tion, a corporation, defendant, was resumed.

Marvin Allyn, heretofore duly sworn, resumed the

witness stand for further testimony for and in be-

half of the defendant.

L. C. Stock, being first duly sworn, testified for

and in behalf of the defendant.

At 11:18 o'clock a.m. Court continued trail of this

cause to 11:25 o'clock a.m.

Now came the respective parties and the respective

counsel as heretofore and the trail of cause No.
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A-4252, entitled C. E. Monaghan, plaintiff versus

Matanuska Valley Farmers Cooperating Associa-

tion, a corporation, defendant, was resumed.

Marvin Allyn, heretofore duly sworn, resumed the

witness stand for further cross-examination for and

in behalf of the plaintiff.

The defendant rests.

Fred McAllister, heretofore duly sworn, resumed

the witness stand for rebuttal examination for and

in behalf of the plaintiff.

An assignment to C. R. Monaghan by Harold L.

Thuma was duly offered, marked and admitted as

plaintiff's exhibit No. 18.

Virgil Eckert, heretofore duly sworn, resumed

the witness stand for further testimony for and in

behalf of the defendants.

Plaintiff rests.

Defense rests.

On motion of George B. Grigsby, counsel for

plaintiff, counsel stipulated to submit written argu-

ments and Court directed fifteen days for plaintiff

to submit written brief and defendant given fifteen

days to submit written brief. At this time ten days

was allowed plaintiff to answer defendants argu-

ment in brief.

At 11:47 o'clock a.m. Court continued trial of this

cause to termination of period allowed for submis-

sion of briefs.
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[Title of District Court and Cause.]

MOTION TO AMEND COMPLAINT TO
CONFORM TO THE FACTS

Comes now the plaintiff in the above-entitled ac-

tion and moves the court that an order issue di-

recting that the complaint herein may be amended

to conform to the facts, as shown by the evidence

introduced in said action.

Plaintiff further moves that this cause be re-

opened for the purpose of this motion.

/s/ GEORGE B. GRIGSBY,
Attorney for Plaintiff.

Service admitted August 14, 1947.

/s/ EDWARD V. DAVIS,
Attorneys for Defendant.

[Endorsed] : Filed August 14, 1947.

MINUTE ORDER ENTERED
NOVEMBER 21, 1947

M. O. Rendering Oral Decision

[Title of Cause.]

No. A-4252

Now at this time the plaintiff not being present

but represented by his counsel, George B. Grigsby,

the defendant not being present but represented by

Edward V. Davis of its counsel,
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The Court now renders oral decision in cause No.

A-4252, entitled, C. R. Monaghan, plaintiff, versus

Matanuska Valley Farmers Cooperating Associa-

tion, defendant, finding for the plaintiff and against

the defendant, and directs counsel to prepare and

submit Findings of Fact and Conclusions of Law
and Judgment in accordance with the oral decision

given herein.

[Title of District Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS OF
LAW

This cause came on for hearing on the 13th day

of March, 1947, before the above-entitled court sit-

ting at Anchorage, Alaska, the plaintiff appearing

in person and by his attorney, George B. Grigsby,

the defendant appearing by their attorneys, Ren-

frew and Davis.

It having been stipulated by the respective parties

that the case be tried by the court without a jury,

witnesses were sworn and testified on behalf of the

plaintiff and the defendant; and the court having

heard the testimony and being fully advised in the

premises now makes the following Findings of Fact

and Conclusions of Law:

Findings of Fact

I.

That the Matanuska Valley Farmers Cooperating

Association is a corporation, organized and doing
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business by virtue of the laws of the Territory of

Alaska, and during the period begining December

1st, 1944, and for a long time prior thereto and ever

since said date, was engaged in the business of buy-

ing, selling, handling and processing agricultural

products on a cooperative basis with its stockholders

and members, near Palmer, Alaska.

II.

That the plaintiff, and his assignors named in the

Complaint herein, were, during the period above-

mentioned, stockholders and members of the said

Matanuska Valley Farmers Cooperating Associa-

tion, and engaged in the dairy business near Palmer,

Alaska, and during the period beginning December

1st, 1944, and ending November 30, 1945, and for a

long time prior thereto, sold their milk product to

the said defendant under and according to the terms

of written contracts theretofore entered into be-

tween the plaintiff and his said assignors, and de-

fendant. That said written contracts were identical

in terms and a true copy of said contract except

that the signatures of the plaintiff and of plaintiff's

assignors and of the defendant are omitted there-

from, is attached to the Complaint on file herein and

marked ** Exhibit A" and made a part of said Com-
plaint.

III.

That paragraphs (3), (4), (5), (6), and (7) of

said contract are as follows

:

(3) It is mutually agreed that the term ^'agri-

cultural products" as used herein includes horticul-
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tural, viticultural, forestry, dairy, poultry, bee and

fai*m and ranch products and also includes such live-

stock raised for the market as the Association ac-

cepts for resale.

(4) The Association agrees that upon delivery

of agricultural products hereunder it may make or

cause to be made through its Management and Sales

Agency such requested advances to the Producer

on said products as in its discretion may be justi-

fied by the Producer's immediate needs and by

marketing conditions.

(5) The Association agrees to receive, handle

by inspecting, assembling, sorting, grading, pack-

ing, preserving, canning or otherwise processing,

storing, advertising, transporting and other serv-

ices necessary to prepare for market and sale and

to market and resell agricultural products deliv-

ered hereunder, together with like products deliv-

ered by other members either separately or co-

mingled or pooled at its discretion and to pay there-

for as set forth in this Contract or cause the same

to be done through its Management and Sales

Agency.

(6) Producer agrees that the Association may
establish or cause to be established through its ]\Ian-

agement and Sales Agency daily, weekly, monthly,

seasonal, yearly, and/or other pools by grades of

any agricultural products received from its members

and may co-mingle or pool any of the products de-

livered hereunder with othei* like products deliv-

ered by others or cause same to be done and remit
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or cause to be remitted to the Producer and other

producers concerned, on the basis of the interest of

each one therein, as payments in full for the prod-

ucts delivered by them and sold in said pool, the net

average price received therefor after making the

deductions provided for in this Contract with the

object of causing all members whose products are

sold therein to receive the same price for products

of the same grade.

(7) The Association agrees to pay or cause to be

paid through its Management and Sales Agency to

the Producer the amounts received for the said re-

sale of said products sold separately or the amounts

representing Producer's interest in products resold

wherein his products are pooled or co-mingled with

others as provided for in Paragraph 6 herein after

making deductions to cover the following items in

connection therewith: (a) repayment of advances

made to Producer under Paragraph 4 of this Con-

tract and interest on said advances; (b) reasonable

charges for the services of receiving, handling and

selling said agricultural products under Paragraph

5 of this Contract; (c) operating and maintenance

expenses; (d) one dollar each year in payment of

the official publication of the Association in case said

publication is issued; (e) two per centum {2%) of

the gross sales price received for the products of

said member sold separately or of the amounts rep-

resenting said member's interest in products sold

wherein his products are pooled or co-mingled with

others as funds belonging to the Association to meet
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its indebtedness and additional expenses, contribute

to the Association's reserves (with which to acquire

ownership of industries and enterprises and prop-

erty in connection therewith and for other proper

purposes), to pay interest on capital stock by way

of dividends and for other proper purposes as pro-

vided for by the laws of Alaska pertaining to ''Co-

operative Associations" under which the Associa-

tion has been incorporated and by the By-Laws of

the Association.

IV.

That in accordance with the provisions of para-

graphs (5) and (6) of said contract, as above set

forth, the defendant elected to and did, during all

the period beginning December 1st, 1944, and ending

November 30th, 1945, pool and co-mingle the milk

sold and delivered by plaintiff and his assignors

with the milk sold and delivered to defendant by

other dairymen, who were, during all the said period

stockholders and members of the defendant corpor-

ation, and resold the said milk and milk products

thereof as thus co-mingled.

V.

That during the period beginning December 1st,

1944, and ending November 30th, 1945, the plaintiff

and his assignors sold and delivered to defendant

1,082,128 pounds of Grade A milk, and 176,986

pounds of Grade B milk for which defendant prom-

ised and agreed to pay plaintiff and his said assign-

ors, according to the provisions of paragraphs (6)

and (7) of the said contract, that is to say an amount
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representing plaintiff's interest and the interest of

plaintiff's assignors in all milk and milk product

resold by defendant with which plaintiff's milk was

pooled and co-mingled, and the proceeds thereof,

after making deductions to cover the items men-

tioned and stated in paragraph (7) of the said con-

tract.

That the defendant pooled and co-mingled the

milk -so as aforesaid sold and delivered to defend-

ant by plaintiff and his assignors, with the milk sold

and delivered to defendant by others and resold the

same as thus co-mingled ; that by reason of the prem-

ises there became due and owing to the plaintiff and
his assignors from the defendant on the 1st day of

July, 1946, after deduction of the items stated in

paragraph (7) of said contract the aggregate sum
of $28,700.60, no part of which has been paid.

VI.

That for a valuable consideration and prior to

the commencement of this action, the plaintiff's said

assignors, named in the Complaint herein, sold and

assigned to plaintiff their respective interest in the

aforesaid aggregate sum of $28,700.60 and plaintiff

is now the owner thereof.

vn.
That prior to the commencement of this action

the plaintiff and his said assignors demanded of de-

fendant the payment of the sums respectively due

each of them, but defendant has failed, neglected

and refused to pay the same or any part thereof.
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and the same are still due, owing and unpaid, to-

gether with interest according to law.

And from the foregoing facts the court deduces

the following Conclusions of Law

:

Conclusions of Law

I.

That the plaintiff is entitled to recover from the

defendant the sum of $28,700.60 being the sum due

and owing to plaintiff as set forth in paragraphs

V and VI hereof, together with interest at the rate

of 6 per cent per annum from the 1st day of July,

1946.

Let judgment be entered accordingly.

Dated at Anchorage, Alaska, this 29th day of

December, 1947.

/s/ ANTHONY J. DIMOND,
District Judge.

To each of the above Findings of Fact the de-

fendant objects, and an exception is allowed.

/s/ ANTHONY J. DIMOND,
District Judge.

Dated December 29th, 1947.

[Endorsed] : Filed December 29, 1947.
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In The District Court for The Territory of Alaska,

Third Division

No. A-4252

[
C. R. MONAGHAN,

Plaintiff,

vs.

MATANUSKA VALLEY FARMERS COOPER-
ATING ASSOCIATION, a Corporation,

Defendant.

JUDGMENT

This cause coming on for trial on the 13th day

of March, 1947, before the above-entitled court sit-

ting at Anchorage, Alaska, the plaintiff appearing in

person and by his attorney, George B. Grigsby, the

defendant appearing by their attorneys, Renfrew

and Davis; it having been stipulated by the re-

spective parties that the case be tried before the

court without a jury, and witnesses having been

sworn and testified on behalf of the plaintiff and de-

fendant, and the court having heard the testimony

and having made Findings of Fact and Conclusions

of Law herein,

Now therefore: It is ordered and adjudged:

I.

That the plaintiff have and recover from the

defendant the sum of $28,700.60 with interest at the

rate of 6 per cent per annum, from the 1st day of

July, 1946, amounting to the sum of $2544.74, and
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with interest at the rate of 6 per cent per annum

on the total sum of $31,245.34 from the date hereof.

II.

That the plaintiff have and recover from the de-

fendant their costs and disbursements herein

amounting to the sum of $357.00.

Dated this 29th day of December, 1947.

/s/ ANTHONY J. DIMOND,
District Judge.

To the foregoing the defendant objects and an

exception is allowed defendant.

Dated December 29th, 1947.

/s/ ANTHONY J. DIMOND,
District Judge.

[Endorsed] : Filed December 29, 1947.

[Title of District Court and Cause.]

SUPPLEMENTAL MEMORANDUM OF COSTS
AND DISBURSEMENTS

Disbursements

Clerk's Fees $ 21.00

Witness Fees and Mileage 336.00

Total $357.00



vs. C. R. Monaglmn 131

United States of America,

Territory of Alaska,

Third Division—ss.

George B. Grigsby, being duly sworn, deposes and

says: That he is the Attorney for the Plaintiff in

the above-entitled cause, and as such is better in-

formed relative to the above costs and disburse-

ments, than the said plaintiffs. That the items in

the above-memorandum contained are correct, to the

best of this deponent's knowledge and belief, and

that the said disbursements have been necessarily

incurred in the said cause.

/s/ GEORGE B. GRIGSBY.

Subscribed and sworn to before me, this 13th day

of January, A.D. 1948.

[Seal] /s/ M. E. S. BRUNELLE,
Clerk of the District Court, Territory of Alaska,

Third Division.

[Endorsed]: Filed January 13, 1948.

[Title of District Court and Cause.]

ORDER

It appearing to the Court from the records and

files herein that judgment w^as rendered in the

above-entitled action, in the above-entitled Court

on the 29th day of December, 1947, in favor of the

plaintiff and against the defendant for the sum of

Thirtv-One Thousand Two Hundred Fortv-Five
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and 34/100 Dollars ($31,245.34) with interest on

said sum from the date of said judgment at the

rate of six per cent (6%) per annum until paid to-

gether with costs and disbursements on the date of

said judgment, amounting to the sum of Three

Hundred Fifty-seven Dollars ($357.00) and

It fui'ther api)earing that on the 14th day of

January, 1948 an execution was issued on said

judgment by the Clerk of said Court and placed

in the hands of the United States Marshal for the

Territory of Alaska, and that on the 9th day of

March, 1948, the said Marshal made his return

on his said execution to the Clerk of this Court and

delivered to the said Clerk of this Court the sum

of Thirty-Two Thousand Two Hundred and 35/100

Dollars, ($32,200.35) being the proceeds of levies

made by said Marshal by virtue of said execution

which has been applied by the Clerk of this Court,

to the satisfaction of said judgment.

There further appearing that there w^as on the

date of said levies due and owing to the plaintiff

on said judgment, the sum of Thirty-One Thousand

Two Hundred Forty-Five and 34/100 Dollars ($31,-

245.34) together with interest on said sum at the

rate of six per cent (6%) per annmn from Decem-

ber 29, 1947 to the date of said levies to wit: Feb-

ruary 26, 1948, amounting to the sum of Two Hun-

dred Ninety-Six and 50/100 Dollars ($296.50) and

the sum of Three Hundred Fifty-Seven Dollars

($357.00) costs, and the further sum of Six Dollars

($6.00) accrued costs as appears from the return of

the United States Marshal of said execution amount-
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ing in all to the sum of Thirty-One Thousand Nine

Hundred Four and 84/100 Dollars ($31,904.84),

Now, Therefore,

It Is Ordered and Directed that the Clerk of this

Court pay from the moneys so placed in his hands

as aforesaid by the United States Marshal to the

plaintiff, C. R. Monaghan, or his attorney, George

B. Grigsby, the sum of Thirty-One Thousand Nine

Hundred Four and 84/100 Dollars ($31,904.84) and

that the balance remaining to wit : the sum of Two
Hundred Ninety-Five and 51/100 Dollars ($295.51)

be returned to the defendant.

Dated March 10, 1948.

/s/ ANTHONY J. DIMOND,
District Judge.

[Endorsed] : Filed March 10, 1948.

[Title of District Court and Cause.]

PETITION FOR ALLOWANCE OF APPEAL

To : The Honorable Anthony J. Dimond, Judge of

The District Court for the Third Division, Ter-

ritory of Alaska:

Your petitioner, Matanuska Valley Farmer's

Cooperating Association, a corporation, respectfully

shows

:

1. Petitioner is the defendant in the above-en-

titled cause.
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2. Final judgment was entered in the above-

entitled cause against petitioner and in favor of

C. R. Monaghan, the plaintiff, on the 29th day of

December, 1947.

3. Petitioner considers that it has been ag-

grieved by the judgment made and entered in this

cause on the 29th day of December, 1947, as above

set forth.

Wherefore, Petitioner prays that an appeal may

be allowed from the judgment above-mentioned, to

the United States Circuit Court of Appeals for the

Ninth Circuit, and in connection with this petition,

petitioner presents herewith his assignments of

error.

Dated this 25th day of March, 1948.

EDWARD V. DAVIS and

WILLIAM W. RENFREW,
Attorneys at Law, Anchorage, Alaska, Attorneys

for the Defendant, and Petitioner,

By /s/ EDWARD V. DAVIS.

[Endorsed] : Filed March 25, 1948.

[Title of District Court and Cause.]

ASSIGNMENT OF ERRORS

Comes now Matanuska Valley Farmers Cooperat-

ing Association, a corporation, defendant and a])-

])ellant herein, and files the following assignments

of error, upon which it will rely in the }n*ose€ution
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of its appeal to the United States Circuit Court of

Appeals for the Ninth Circuit, from the final judg-

ment made and entered in this cause on the 29th day

of December, 1947, by the above-entitled Court, as

follows, to wit

:

1. That the Complaint upon which plaintiff's

action was based and under which evidence was in-

troduced on behalf of the plaintiff and which is the

basis for the judgment rendered as above set forth,

does not state facts sufficient to constitute a cause

of action.

2. That the Court erred in finding:

(a) As in its second finding of fact: '^That the

plaintiff and his assignors named in the Complaint

herein * * *" in that no assignment from any of the

individuals named in the various causes of action

of plaintiff's Complaint, to the plaintiff, C. R.

Monaghan, was presented to the Court, save and

except an assignment by one Harold Thuma.

(b) As in its third finding of fact by setting

forth the provisions of paragraphs three, four, five,

six and seven of marketing contract, and failing to

find as to other provisions of such contract, applica-

ble to the case in question and in particular, the

preamble of such contract, and paragraphs one,

eight, twelve, fourteen, nineteen, and twenty thereof.

(c) As in its fourth finding of fact: '^That in

accordance with the provisions of paragraphs five

and six of said contract as above set forth, the de-

fendant elected to and did, during all the period
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beginning December 1, 1944 and ending November

30, 1945, pool and co-mingle ^ * * ^ * ^^^ insofar as

said finding may be considered as being a finding

by the Court, that defendant corporation had or-

ganized a ^^milk pool" and as a finding that any

persons except Harold Thmna had assigned claims

to plaintiff.

(d) As in its fifth finding of fa<3t
: '

'
* ^ * * * ^ for

which defendant promised and agreed to pay plain-

tiff and his assignors according to the provisions

of paragraphs six and seven of the said contract,

that is to say an amount representing plaintiff's

interest and the interest of plaintiff's assignors in

all milk and milk product resold by defendant with

which plaintiff's milk was pooled and co-mingled,

and the proceeds thereof, after making deductions

to cover the items mentioned and stated in para-

graph seven of the said contract.

^^That the defendant pooled and co-mingled the

milk so as aforesaid, sold and delivered to the de-

fendant by plaintiff and his assignors, with the milk

sold and delivered to the defendant by others and

resold the same as thus co-mingled; that by reason

of the premises, there became due and owing to the

plaintiff and his assignors from the defendant, on

the first day of July, 1946, after deduction of the

items stated in paragraph seven of said contract, the

aggregate sum of Twenty-eight thousand Seven

Hundred and GO/lOO Dollars (e$2cS,700.60), no part

of which has been paid," in that such finding ignores

the defenses raised bv the defendant in this case
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and is not supported by sufficient evidence and is

contrary to the evidence of the case, and in that

there is not sufficient competent evidence to support

the finding that the plaintiff is entitled to recover

any sum of and from the defendant in this action

and that there is no competent evidence to support

the finding of the Court that the plaintiff and his

assignors were entitled to receive from the defend-

ant the aggregate of $28,700.60 or any part thereof

or any sum at all, either on the first day of July,

1946, or at any other day or that no part of any

sum due to the plaintiff from the defendant had

been paid by the defendant, or that any parties save

and except Harold Thuma had assigned any claims

to plaintiff. That such finding is contrary to law

and not in accordance with the provisions of the

marketing contract between plaintiff and defendant

and is not supported by any competent evidence in-

troduced in this cause.

(e) As in its sixth finding of fact: ^^That for

a valuable consideration and prior to the commence-

ment of this action, the plaintiff's said assignors in

this Complaint herein, sold and assigned the plain-

tiff their respective interest in the aforesaid aggre-

gate sum of $28,700.60 and plaintiff is now the

owTier thereof," in that there is no competent evi-

dence before the Court that the plaintiff and his

so-called assignors were entitled to the sum of $28,-

700.60 or any part thereof from the defendant and

ihat such finding is contrary to the evidence. That

there is no competent evidence of any assignment
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except as to Harold Thiima nor is there any evi-

dence of consideration or of ownership.

(f) As in its seventh finding of fact: ^'That

prior to the commencement of this action, the plain-

tiff and his said assignors, demanded of defendant

the payment of the sums respectively due each of

them, but defendant has failed, neglected and re-

fused to pay the same or any part thereof, and the

same are still due, owing and unpaid, together with

interest according to law," in that the evidence in

this cause failed to support such finding, and that

such finding is contrary to the evidence.

And to each of which said findings, defendant ex-

cepted and said exceptions were allowed.

3. That the Court erred in failing and refusing

to find in this matter

:

(a) That defendant, Matanuska Valley Farmers

Cooperating Association, in the period December 1,

1944, to and including November 30, 1945, elected to

and did purchase milk from plaintiff and his so-

called assignors at a flat deliveiy price on its own

account in accordance with the provisions of para-

graph five and eight of the Members Standard Mar-

keting Contract.

(b) That the Court erred in failing to find that

the plaintiff and his so-called assignors have been

paid in full for all the milk delivered to defendant

in the period in question.

(c) That the Court erred in failing to find, in

the event the Members Standard Marketing Agree-
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nient and the evidence should disclose in the opinion

of the Court, that some money was due to plaintiff

for milk sold in the period in question, that the

amoimt due to plaintiff was limited to his share of

the net proceeds of the sale of milk and milk prod-

ucts after taking into consideration all the debts

and obligations and operation and maintenance ex-

penses of the defendant corporation rather than, as

apparently found by the Court, that plaintiff was

entitled to recover his proportionate share of the

so-called profit of the dairy department of defend-

ant corporation and without taking into considera-

tion liabilities and expenses of operating and main-

taining defendant corporation as a whole.

(d) That the Court erred in failing and refusing

to find that if plaintiff is entitled to recover anything

at all in this action, that reasonable charges for the

services of receiving, handling and selling agricul-

tural products under paragraph five of the Stand-

ard Marketing Contract were not limited to charges

actually incurred in handling xDlaintiff's milk, and

other milk purchased by the defendant.

(e) That the Court erred in failing to find that

defendant in this action was entitled to elect as to

whether payment to plaintiff and his so-called as-

signors for milk should be made according to the

provisions of paragraph seven of the Standard

Marketing Contract or on an out and out purchase

basis by the defendant at a flat delivery price in

accordance with the provisions of paragraph five

and eight of the Marketing Contract and that the

defendant did elect to purchase plaintiff's milk and
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that of the other milk producers on the basis of a

flat delivery price and that any further payment

to plaintiff and his so-called assignors on account

of such milk should be limited to distribution of

profits of the corporation, according to the volume

of products furnished to the corporation by the

producers, as the undisputed evidence shows has al-

ways been done by the defendant corporation.

4. That the Court erred in forming its conclu-

sions of law as follows

:

(a) Conclusion of Law numbered one: *^That

the plaintiff is entitled to recover from the defend-

ant the sum of $28,700.60, being the sum due and

owing to plaintiff as set forth in paragraphs V and

VI hereof, together with interest at the rate of six

per cent per annum from the sixth day of July,

1946," to which conclusion of law, defendant ex-

cepted and said exception was allowed, for the rea-

son that such conclusion of law is contrary to law

under the evidence introduced in this case.

5. The Court erred in rendering its judgment

for the plaintiff, C. R. Monaghan, and against the

defendant, Matanuska Valley Farmers Cooperating

Association, in this matter. The Court's errors in

this regard were based on the following errors of

the Court occurring during the trial of the case : All

of the errors herein assigned, to wit : Assignments

ef "error, one, two, three, four and five, inclusive.

Wherefore, defendant and appellant prays that

the judgment in the above-entitled cause be reversed

and the cause be remanded with instructions to the
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trial court as to further proceedings therein and for

such other and further relief as may be just in the

premises.

Dated this 25th day of March, 1948.

EDWARD V. DAVIS and

WILLIAM W. RENFEEW,
Attorneys at Law of Anchorage, Alaska, Attorneys

for the Defendant and Appellant,

By /s/ EDWARD V. DAVIS.

[Endorsed] : Filed March 25, 1948.

[Title of District Court and Cause.]

ACKNOWLEDGEMENT OF SERVICE

The undersigned Attorney for plaintiff and re-

spondent herein hereby acknowledges receipt of true

copies of each of the foregoing documents, to wit:

1. Petition for Allowance of Appeal.

2. Assignment of errors.

3. Order allowing appeal.

4. Order extending time for preparing and filing

record on appeal and to settle bill of exceptions.

5. Citation on appeal.

Dated at Anchorage, Alaska, this 25th day of

March, 1948.

/s/ GEORGE B. GRIGSBY,
Attorney for Plaintiff.

[Endorsed] : Filed March 26, 1948.
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[Title of District Court and Cause.]

ORDER ALLOWING APPEAL

The Petition of Matanuska Valley Farmers Co-

operating Association, a corporation, defendant in

the above-entitled action for an appeal from the

final judgment rendered therein is hereby granted

and the appeal is allowed.

It Is Further Ordered that petitioner in this mat-

ter may, if it chooses so to do, deposit with the

Clerk of this Court the smii of Two Hundred Fifty

Dollars ($250.00) in lieu of cost bond on appeal and

such deposit may be returned to petitioner upon

the filing by petitioner of a good and sufficient cost

bond on appeal in the manner provided by law, such

bond to be approved by the Clerk of this Court.

Dated at Anchorage, Alaska, this 26th day of

March, 1948.

/s/ ANTHONY J. DIMOND,
District Judge.

[Endorsed] : Filed March 26, 1948.

[Title of District Court and Cause.]

CITATION ON APPEAL

To the Plaintiff C. R. Monaghan and to His Attor-

ney, George B. Grigsby.

You and Each of You are hereby cited and ad-

monished to be and appear in the United States
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Circuit Court of Appeals for the Ninth Circuit to

be held at San Francisco, in the State of California,

forty days from the date of the within citation pur-

suant to the order allowing appeal on file in the

Clerk's Office of the District Court for the Terri-

tory of Alaska, Third Division and in that certain

action pending in the said Court, entitled C. R.

Monaghan, plaintiff, vs. Matanuska Valley Farmers

Cooperating Association, a corporation, defendant,

number A-4252, wherein Matanuska Valley Farmers

Cooperating Association is appellant and you are

the appellee, to show cause if any there be, why
the judgment rendered against Matanuska Valley

Farmers Cooperating Association should not be

corrected and why speedy justice should not be

done to the parties in that behalf.

Witness the Honorable Anthony J. Dimond, Dis-

trict Judge for the Territory of Alaska, Third Di-

vision, this 26th day of March, 1948, and of the

independence of the United States the year one hun-

dred seventy-two.

/s/ ANTHONY J. DIMOND,
Judge of the District Court

For the Third Division.

Attest

:

[Seal] : /s/ M. E. S. BRUNELLE,
Clerk of Said Court.

[Endorsed] : Filed March 26, 1948.
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[Title of District Court and Cause.]

ORDER EXTENDING TIME FOR PREPAR-
ING AND PILING RECORD ON APPEAL
AND TO SETTLE BILL OF EXCEPTIONS

This matter coming on for hearing upon the ap-

plication of the defendant, Matanuska Valley Farm-

ers Cooperating Association, requesting 75 days

additional time to prepare and file the record on

appeal in the above-entitled cause and to settle the

bill of exceptions; it is hereby

Ordered that the defendant, Matanuska Valley

Farmers Cooperating Association, have 75 days ad-

ditional time, to wit: until the 8th day of June,

1948 within which to prepare, file or have approved

the records and bill of exceptions in the above-

entitled cause.

Done in open court at Anchorage, Alaska, this

26th day of March, 1948.

/s/ ANTHONY J. DIMOND,
District Judge.

[Endorsed] : Filed March 26, 1948.
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[Title of District Court and Cause.]

MOTION FOR EXTENSION OF TIME FOR
PREPARING AND FILING RECORD ON
APPEAL AND PREPARATION AND SET-
TLEMENT OF BILL OF EXCEPTIONS
AND FOR ENLARGEMENT OF THE
JUDGMENT TERM FOR THE PURPOSE
OF PREPARATION AND FILING AND
DOCKETING OF THE RECORDS AND
PREPARATION AND FILING OF BILL
OF EXCEPTIONS

Comes now Matanuska Valley Farmer's Coop-

erating Association, a corporation, the above-named

defendant, and requests of the Court an Additional

period of sixty (60) days from and after the 8th

day of June, 1948, previously set by the Court as

the time for filing the record and bill of exceptions

in the above-entitled matter for preparation and

filing of such record and of such bill of exceptions

in the above-entitled cause and that the judgment

term may be extended for the purpose of such

preparation and filing.

This motion is based on all the records and files

of this action and upon the affidavit of Edward V.

Davis, one of the attorneys for the defendant and

appellant.

Dated at Anchorage, Alaska, this 28th day of

May, 1948.

DAVIS & RENFREW,
Attorneys for the Defendant

and Appellant.

By /s/ EDWARD V. DAVIS.
[Endorsed] : Filed May 29, 1948.
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[Title of District Court and Cause.]

AFFIDAVIT

United States of America,

Territory of Alaska,

Third Judicial Division—ss.

Edward V. Davis, being first duly sworn, upon his

oath deposes and says

:

That he is one of the attorneys for the defendant

and appellant, Matanuska Valley Farmer's Coop-

erating Association, a corporation ; that on or about

the 26th day of March, 1948, the above-entitled

Court made its order allowing appeal in this matter

to the Circuit Court for the Ninth Circuit at San

Francisco, California, and on the same day entered

its order extending time for preparation and filing

record on appeal and for settlement on bill of ex-

ceptions in this matter; that a considerable period

of time before such 26th day of March, 1948, affiant

ordered a transcript of the proceedings in this mat-

ter from the Court reporter, but that due to press

of other business, the Court reporter has been un-

able, to the present date, to furnish such transcript

;

that as affiant is informed and believes and so al-

leges the fact to be, the transcript in the above-

entitled matter will be ready within the next few

days for delivery to affiant; that affiant is unable

to properly prepare this matter on appeal and to

prepare the matters for making up the official rec-

ord to be docketed in the case and for the ]U'e])ara-

tion of bill of exceptions in the matter until he has
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had an opportunity to study the official transcript

prepared by the reporter in the matter and that as

affiant believes, it will take at least sixty (60) days

after the transcript is delivered to prepare and file

the record in this case, and prepare and settle and

file the bill of exceptions in the cause.

This affidavit is made in support of defendant's

motion for extension of time for preparing and fil-

ing and docketing record on appeal and for prepara-

tion and settlement of bill of exceptions and for ex-

tension of the judgment term pending such prepara-

tion, filing and settling.

/s/ EDWARD V. DAVIS.

Subscribed and sworn to before me this 28th day

of May, 1948.

[Seal] /s/ WILLIAM W. RENFREW,
Notary Public for Alaska.

My Commission Expires August 12, 1949.

[Endorsed] : Filed May 29, 1948.

[Title of District Court and Cause.]

ORDER EXTENDING TIME FOR
DOCKETING APPEAL

This matter coming on for hearing upon the appli-

cation of the defendant, Matanuska Valley Farm-

er's Cooperating Association, requesting an addi-

tional sixty (60) days time from and after the 8th
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day of June, 1948, within which to prepare, file and

docket the record on appeal in the above-entitled

cause and within which to prepare and settle and file

bill of exceptions in the matter and requesting an

extension of the judgment term for the purpose of

preparing and filing and docketing such papers and

such records, and the Court having read the Affida-

vit of Edward V. Davis, one of the attorneys for

the defendant, together with the Court file, and the

Court being fully advised in the premises; Now,

Therefore,

It Is Hereby Ordered, Adjudged and Decreed that

that the defendant and appellant, Matanuska Valley

Farmer's Cooperating Association, shall have and

it is hereby granted a period of sixty (60) days

additional time from and after the 8th day of June,

1948, within which to prepare, file and docket the

record on appeal in the above-entitled cause and

within which to prepare, settle, and file bill of excep-

tions in the said cause and the judgment term is

hereby extended for that purpose for a period (^f

sixty (60) days from and after the 8th day of Jime,

1948.

Done in open Court this 29th day of INIay, 1948.

/s/ ANTHONY J. DIMOND,
District Judge.

[Endorsed] : Filed May 29, 1948.
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[Title of District Court and Cause.]

STIPULATION OF COUNSEL RELATING
TO EXHIBITS

It is hereby stipulated and agreed by and between

counsel for plaintiff and counsel for defendant in

the above-entitled matter that a printed duplicate

of Members Standard Marketing Agreement intro-

duced as plaintiff's Exhibit 1 in this cause may be

included in the Bill of Exceptions as plaintiff's

Exhibit 1, rather than a typewritten copy of such

contract.

It is further stipulated and agreed by and be-

tween counsel that defendant's Exhibit 2, being

a booklet containing Articles of Incorporation and

By-Laws of the Matanuska Valley Farmer's Coop-

erating Association, may be included as defendant's

Exhibit 2 in the Bill of Exceptions, by including

therein a booklet containing such Articles of Incor-

poration and By-Laws in its printed form, rather

than a typewritten copy thereof, such booklet in-

cluded as defendant's Exhibit 2 in the Bill of Ex-

ceptions being a duplicate booklet to the one

introduced into evidence as defendant's Exhibit 2.

Dated this 5th day of August, 1948.

/s/ EDWARD V. DAVIS,
Of Defendant's Attorneys.

/s/ GEORGE B. GRIGSBY,
Plaintiff's Attorney.

[Endorsed] : Filed August 5, 1948.
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MINUTE ORDER ENTERED JULY 28, 1948

M. O. Withdrawing Official Court File

[Title of Cause.]

No. A-4252

Now at this time upon motion of Edward V.

Daii'S, of counsel for defendant,

It is ordered that cause No. A-4252, entitled C. R.

Monaghan, plaintiff, versus Matanuska Valley

Farmers Cooperating Association, a corporation,

defendant, with exhibits thereto, be, and they are

hereby, withdrawn from the official court file.

MINUTE ORDER ENTERED AUGUST 5, 1948

M. O. Extending Time To File Objections To Pro-

posed Bill of Exceptions

[Title of Cause.]

No. A-.4252

Now at this time upon motion of George B.

Grigsby, counsel for plaintiff, by and through Ed-

ward V. Davis, of counsel for defendant, and with

counsel for defendant not objecting thereto; the

plaintiff not being present nor represented, the de-

fendant not being present but represented by Ed-

ward V. Davis, of its counsel,

It is ordered that the plaintiff in cause No. A-4252,

entitled C. R. Monaghan, plaintiff, versus Matanuska

Valley Farmers Cooperating Association, a corpo-

ration, defendant, be, and he is hereby, allowed until
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the end of the summer recess of this court to file

objections to the proposed bill of exceptions pre-

sented by defendant, and defendant allowed 30 days

after bill of exceptions settled to file and docket

cause with the Ninth Circuit Court of Appeals.

MINUTE ORDER ENTERED AUGUST 5, 1948

M. O. Receiving Bill Of Exceptions

[Title of Cause.]

No. A-4252

Now at this time the plaintiff not being present

or represented by counsel, the defendant not being

present but represented by Edward V. Davis, of its

counsel,

Whereupon Edward V. Davis, of counsel for de-

fendant presented to the Court for settlement the

proposed bill of exceptions for and in behalf of the

defendant in cause No. A-4252, entitled C. R. Mona-

ghan, plaintiff, versus Matanuska Valley Farmers

Cooperating Association, a corporation, defendant,

and the Court received the same and directed that

said bill of exceptions be filed.
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[Title of District Court and Cause.]

ORDER EXTENDING TIME TO FILE OB-
JECTIONS AND AMENDMENTS TO PRO-
POSED BILL OF EXCEPTIONS

This cause coming on upon the application of

the plaintiff herein for an order extending time

within which the plaintiff may file amendments and

objections to the proposed Bill of Exceptions filed

herein, and good cause appearing therefor,

It is ordered that the time within which the plain-

tiff may serve and file amendments and objections

to the proposed Bill of Exceptions on file herein is

hereby extended to and including the 21st day of

September, 1948.

Dated September 2nd, 1948.

/s/ ANTHONY J. DIMOND,
District Judge.

[Endorsed] : Filed September 2, 1948.

[Title of District Court and Cause.]

PROPOSED AMENDMENTS TO
BILL OF EXCEPTIONS

Amendment No. 1,

That there be added to the second page of the Bill

of Exceptions filed herein, the following statement:

That copies of the exhibits introduced in evidence



vs. C. R. Monaghan 153

by the respective parties, namely Plaintiff's Ex-

hibits 1 to 18 inclusive, and Defendant's Exhibits

1 to 10, inclusive, are hereunto attached and made a

part of this Bill of Exceptions.

Amendment No. 2,

That the word 'identification" be omitted where-

ever the same occurs on any of the exhibits.

Amendment No. 3,

That there be written at the top of each page of

Plaintiff's Exhibit 6, the words '^ Plaintiff's Ex. 6,

Page ," inserting the appropriate page num-

ber.

Amendment No. 4,

That there be written at the top of each page of

Defendant's Exhibit 1, the words, ''Defendant's Ex-

hibit, Page ," Inserting the appropriate page

number.

/s/ GEORGE B. GRIGSBY,
Attorney for Plaintiff.

Service admitted October 15th, 1948.

/s/ EDWARD V. DAVIS,
Attorneys for Defendant.

[Endorsed] : Filed October 15, 1948.
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[Title of District Court and Cause.]

STIPULATION

It is hereby stipulated and agreed by and between

counsel for plaintiff and counsel for defendant,

above-named, that the Bill of Exceptions presented

by the defendant-appellant, consisting of Reporter's

Transcript of Proceedings, including the opinion of

the Judge, and copies of exhibits introduced on be-

half of plaintiff and on behalf of defendant, as

amended at the suggestion of plaintiff and accord-

ing to the stipulation dated April 14, 1950, is a full,

true, correct and accurate statement of all the evi-

dence introduced at the trial of this cause, and is

hereby approved.

It is further stipulated and agreed that the said

Bill of Exceptions may be amended by the Clerk

of this Court insofar as the amendments are con-

cerned, in accordance with the suggestions of the

plaintiff, and in accordance with the stipulation of

the parties dated April 14, 1950.

It is further stipulated and agreed that the said

Bill of Exceptions, including the opinion of the

Judge and including copies of exhibits, may be

brought on for hearing before the Court without

further notice and that an immediate hearing be

had upon the same, and that the same may be ap-

proved and settled by the Court as the Bill of Ex-

ceptions in the above-entitled cause.
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Dated at Anchorage, Alaska, this 14th day of

April, 1950.

DAVIS & RENFREW,
Attorneys for Defendant,

By /s/ EDWARD V. DAVIS.

/s/ GEORGE B. GRIGSBY,
Attorney for Plaintiff.

Receipt of copy acknowledged.

[Endorsed] : Filed April 14, 1950.

[Title of District Court and Cause.]

ORDER APPROVING, CERTIFYING AND
SETTLING BILL OF EXCEPTIONS

Matanuska Valley Farmers Cooperatiag Associ-

ation, a corporation, defendant-appellant in the

above-entitled cause, having applied to this Court

for an order approving and certifying the Bill of

Exceptions in the above-entitled matter, to be used

on defendant's appeal to the Court of Appeals for

the Ninth Circuit, from that certain judgment en-

tered in the above-entitled matter on the 29th day

of December, 1947, and it appearing that plaintiff,

through his counsel, has made certain amendments

to the Bill of Exceptions as presented, and that the

parties, through their respective counsel, have stipu-

lated that the Clerk of this Court may change the

Bill of Exceptions in accordance with such amend-

ments, and it further appearing that the jjlaintiff
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and defendant, by and through their respective coun-

sel, have stipulated that the said Bill of Exceptions,

as amended, consisting of Reporter's Transcript of

Proceedings, including oral opinion of the Judge,

and including copies of the exhibits introduced on

behalf of the plaintiff and on behalf of the defend-

ant, is a true and accurate statement of all the evi-

dence introduced on the trial of such cause, and have

stipulated and agreed that the said Bill of Excep-

tions may be brought on for hearing and settlement

and certification, without further notice, and that an

immediate hearing may be had upon the same, and

it further appearing that said Bill of Exceptions

contains Reporter's Transcript of Proceedings, in-

cluding the oral opinion of the Judge in this matter,

together with copies of all exhibits introduced on

behalf of the plaintiff and on behalf of the defend-

ant at the trial, and that such Bill of Exceptions is

complete and correct

;

Now, therefore, the Court, having examined said

Bill of Exceptions, and being fully advised in the

premises, it is therefore Ordered that the said

Bill of Exceptions as amended by the Clerk in ac-

cordance with stipulation of the parties, shall be

and the same is hereby approved and settled as the

Bill of Exceptions upon the appeal of the defendant,

Matanuska Valley Farmers Cooperating Associa-

tion, a corporation, to the Court of Appeals for the

Ninth Circuit, and

It is further ordered that this order shall be

deemed and taken as a certification of the under-

signed Judge of this Court, who presided at the
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hearing of said cause and before whom all the evi-

dence in said cause was given, that the said Bill of

Exceptions contains Reporter's Transcript of all

the evidence given on the trial of the cause and in-

cludes the oral opinion of the Court in the matter

and includes all the Exhibits introduced on behalf

of both of the parties at the trial and includes all

matters upon which the judgment of the Court, dated

December 29, 1947, was based.

It is further ordered that, in accordance with the

order entered by this Court on the 5th day of Aug-

ust, 1948, the defendant-appellant is allowed thirty

days from the date of this order within which to file

its record and docket the appeal with the Court of

Appeals for the Ninth Circuit.

Done by the Court and order entered this 14th

day of April, 1950, at Anchorage, Third Division,

Territory of Alaska.

/s/ ANTHONY J. DIMOND,
District Judge.

Receipt of copy acknowledged.

[Endorsed] : Filed April 14, 1950.
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STIPULATION RE SETTLEMENT OF BILL
OF EXCEPTIONS

It is hereby stipulated by and between counsel of

record for the plaintiff-respondent and the defend-

ant-appellant, respectively, that the amendments

listed below proposed by plaintiff-respondent to the

**Bill of Exceptions" (Transcript) heretofore filed

herein by the defendant-appellant, shall be allowed,

and the Bill of Exceptions (Transcript) settled in

accordance herewith.

In conformity with the order of the above-entitled

Court, dated August 5, 1948, the defendant-appellant

shall be allowed thirty days after such settlement

of the Bill of Exceptions (Transcript) to file the

record and docket its appeal with the Circuit Court

of Appeals, Ninth Circuit.

1) That copies of the Exhibits introduced by the

respective parties, namely plaintiff's exhibits one

(1) to eighteen (18), inclusive, and defendant's ex-

hibits one (1) to ten (10), inclusive, shall be at-

tached to such Bill of Exceptions (Transcript) and

made a part thereof

;

2) That the word ** identification" be stricken

wherever it occurs in any of the exhibits

;

3) That there be written at the top of each page

of plaintiff's exhibits the words *' Plaintiff's Ex-

hibit page ," inserting the appropriate

number of exhibit and the page thereof

;



vs. C. B. Monaghan 159

4) That there be written at the top of each of

defendant's exhibits, the words ''Defendant's Ex-

hibit page ," indicating the number

of exhibit and the page thereof.

Dated this 14th day of April, 1950.

/s/ EDWAED V. DAVIS,
Of Attorneys for Defendant-

Appellant.

/s/ GEORGE B. GRIGSBY,
Attorney for Plaintiff-Respond-

ent.

[Endorsed] : Filed April 14, 1950.

[Title of District Court and Cause.]

STIPULATION RE EXHIBITS

It is hereby stipulated by and between the attor-

neys of record for the plaintiff-respondent and de-

fendant-appellant, respectively, that an order may
be entered herein authorizing the Clerk of the above-

entitled court to transmit to the United States Court

of Appeals for the Ninth Circuit all exhibits ad-

mitted in evidence at the trial of this cause as the

same are set forth in the original volume III of
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the Transcript of Proceedings (Bill of Exceptions)

in the above-entitled cause.

/s/ EDWARD V. DAVIS,
Attorneys for Plaintiff-Re-

spondent.

/s/ GEORGE B. GRIGSBY,
Attorneys for Defendant-Ap-

pellant.

[Endorsed] : Filed May 9, 1950.

[Title of District Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD

To the Clerk of the District Court for the Territory

of Alaska, Third Division:

You are hereby requested to forward the record

in the above-entitled cause to the United States

Court of Appeals for the Ninth Circuit, pursuant to

an appeal taken in such cause, such record to in-

clude the entire record, including reporter's tran-

script of the evidence, and exhibits introduced in

the cause contained in the bill of exceptions settled

by the Court in the matter, and including specific-

ally the following documents:

1

.

Complaint.

2. Answer.

3. Minute order dated February 15, 1947 setting

trial.
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4. Minute orders dated March 13, March 14,

April 7, April 8, May 16, and July 15, 1947,

respectively, having to do with the trial of

the cause.

5. Motion to amend complaint in open case to

conform to evidence.

6. Brief and argument of plaintiff filed August

14, 1947.

7. Argument on behalf of defendant.

8. Reply brief and argument of plaintiff.

9. Minute order dated November 21, 1947, oral

decision of the Court in favor of plaintiff and

against defendant.

10. Findings of Fact and Conclusions of Law
dated December 29, 1947.

11. Judgment in favor of plaintiff and against

defendant dated December 29, 1947.

12. Cost bill.

13. Supplemental cost bill.

14. Execution, including Marshal's return.

15. Notice of levy of execution.

16. Petition for allowance of appeal.

17. Assignment of errors.

18. Acknowledgment of service.

19. Order allowing appeal.

20. Citation on appeal.

21. Order extending time for docketing appeal.

22. Transcript of oral opinion.

23. Motion for extension of time for docketing

appeal.

24. Affidavit in support of above motion. .

25. Order extending time for docketing appeal.
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26. Stipulation concerning copies of plaintiff's

Exhibit 1 and defendant's Exhibit 2.

27. Minute order extending time to file objections

and for docketing appeal.

28. Minute order dated August 5, 1948, concern-

ing filing of bill of exceptions.

29. Order extending time to file objections and

amendents to bill of exceptions.

30. Proposed amendments to bill of exceptions.

31. Stipulation concerning settlement of bill of

exceptions.

32. Order approving and certif}dng bill of ex-

ceptions.

33. Stipulation concerning exhibits.

34. Bill of exceptions, volume one, transcript

of evidence.

35. Bill of exceptions, volume two, transcript

of e\4dence.

36. Bill of exceptions, volume three, exhibits.

37. Stipulation re exhibits.

38. Appellant's designation of contents on rec-

ord on appeal.

39. This Praecipe.

40. Clerk's certificate of record.

Respectfully submitted,

/s/ EDWARD V. DAVIS,

Of Attorneys for Appellant Matanuska Valley

Farmers Cooperating Association.

Receipt of copy acknowledged.

[Endorsed]: Filed May 9, 1950.
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APPELLANT'S DESIGNATION OF CON-
TENTS OF RECORD ON APPEAL

To the Clerk of the above-entitled Court

:

Pursuant to Rule 75(a) of the Rules of Civil

Procedure, as amended, the defendant-appellant,

Matanuska Valley Farmers Cooperating Associa-

tion, hereby designates as the contents of the record

on appeal the complete record and all the proceed-

ings and evidence in the above-entitled action.

/s/ EDWARD V. DAVIS,
Attorneys for Defendant-Ap-

pellant.

Receipt of copy acknowledged.

[Endorsed] : Filed May 9, 1950.

[Title of District Court and Cause.]

BILL OF EXCEPTIONS

Volume One

Be it remembered: The above-entitled cause

came on regularly for trial on the 13th day of March,

1947, before the Honorable Anthony J. Dimond,

Judge of the above-entitled Court at Anchorage,

Alaska, the plaintiff appearing in person and by his

attorney, George B. Grigsby, and the defendant

being represented by Edward V. Davis, of his

counsel, and the parties having theretofore stipu-



164 Mdtaniuska Valley Farmers, etc,

lated that the cause should be tried to the Court

without a jury, the matter was tried commencing on

the 13th day of March, 1947, and continued on the

14th day of March, on the 7th day of April, on the

8th day of April, on the 15th day of July, 1947, and

the evidence was closed on the 15th day of July,

1947. During the course of the trial, certain evidence

was introduced and certain exhibits were admitted

into evidence on behalf of the respective parties all

as will more fully appear from the following re-

porter's transcript of proceedings and exhibits,

which contain all the evidence adduced and all ex-

hibits admitted at the trial.

That thereupon and on the 15th day of July, 1947,

the matter was continued for the filing of briefs by

the respective parties and after the filing of such

briefs, the Honorable Anthony J. Diniond, Judge,

on the 21st day of November, 1947, rendered his

oral oi)inon in the cause finding for the plaintiff and

against the defendant and directed counsel for

plaintiff to prepare Findings of Fact and Conclu-

sions of Law and Judgment, in the matter in ac-

cordance with such o]nnion, all as will more fully

appear from the transcript of such opinion included

in the i*e])orter's transcript of proceedings herein-

after set forth.
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In the District Court for the Territory of Alaska

Third Division

No. A-4252

C. R. MONAGHAN,
Plaintiff,

vs.

MATANUSKA VALLEY FARMERS COOP-
ERATING ASSOCIATION, a Corporation,

Defendant.

TRANSCRIPT OF PROCEEDINGS

GEORGE B. GRIGSBY, Esq.,

Attorney for Plaintiff.

MESSRS. DAVIS AND RENFREW,
Attorneys for Defendant.

This cause came on regularly for trial at approxi-

mately 10:00 o'clock a.m. of Thursday, March 13,

1947, before the Honorable Anthony J. Dimond,

Judge of the above-entitled court.

Opening statement to the Court was had by

George B. Grigsby, for and in behalf of the plaintiff.

Opening statement to the Court was had by Ed-

ward V. Davis, for and in behalf of the defendant.

The Court : Witness may be called.

Mr. Grigsby: Call Mr. McAllister.
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FRANK McAllister

being first duly sworn, testified for and in behalf of

the plaintiff as follows: [1*]

Direct Examination

By Mr. Grigsby:

Q. State your name to the Court, Mr. McAllister.

A. Frank McAllister.

Q. You are the plaintiff in this action? You

are the plaintiff?

A. No, Mr. Monaghan is the plaintiff.

Q. Oh no, you are not the plaintiff. I was a

little bit confused about that. Now% I \\'\\\ show you

this pa])er, Mr. McAllister, and will you look at it

and tell the Court what it is?

A. It is a marketing contract signed by the presi-

dent of the Board and directors and the secretary

and myself entered into, I think it was '39.

Q. Marketing contract between the

A. Matanuska Valley Cooperating Association

and

Q. Cooperative Association, is it not?

A. Cooperating.

Q. And that is your signature, is it?

A. This is my signature here.

Mr. Grigsby: Your Honor, we offer it in evi-

dence and I will ask counsel if one of the forms can

go in instead of this.

Mr. Davis: Yes. What is the date? You are

not particularly interested in the dates—you just

want to tx<^t one of the forms before the Court?

* Pau^e numbering appearing at bottom of page of original

Reporter's Transcript.
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(^Testimony of Frank McAllister.)

Mr. Grigsby: Yes. This is dated June 30, 1939.

The Court: You wish that admitted and an-

other substituted ?

Mr. Grigsby : A blank form substituted ; It will

answer the [2] purpose.

Mr. Davis: Yes, I have no objection to it.

The Court: This will be marked Plaintiff's Ex-

hibit No. 1. It should be marked and then it oan

be withdrawn.

Mr. Grigsby: Can I have this marked as an ex-

hibit and then substitute the copy?

The Court: Yes, I think that would be better

and maybe the form could be filled in so as to cor-

respond with the original.

Mr. Davis: Why not just offer the form as the

exhibit? That is all you are after, isn't it—getting

the form before the Court?

Mr. Grigsby: Yes, that's all, except I want to

prove the contract has been admitted.

Mr. Davis: We have admitted that in our an-

swer and we will admit it now, if it will help any.

Mr. Grigsby: Very well, and may the record

show a blank form was substituted for the original

contract ?

Tlie Court: Very well. The eonti-act was made

between Mr. McAllister and the Association?

Mr. Grigsby: Yes.

The Court: And what was the date?

Mr. Grigsby : June 30, 1939.
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(Testimony of Frank McAllister.)

(Plaintiff's Exhibit No. 1 admitted in evi-

dence.)

The Court: One more thing: I understood you

to say this was [3] the contract made with the co-

operative association, is that right?

Mr. Grigsby : Yes ; it speaks for itself.

The Court: The defendant here is Cooperating

Association. I suppose that will be explained as

we go along.

Mr. Grigsby: Well, maybe this witness can do

that.

Mr. Davis: I think maybe I can clear that up.

The association name is *^ Cooperating Association."

The contracts made are on the form of contract

printed years ago when the name was still '^Coop-

erative Association," but we are all talking about

the same thing. They changed their name to com-

ply with the law.

The Court: When was the name changed?

Mr. Davis: I think it was '37 or '38—1 haven't

the date down.

Court : I think I understand. You may proceed,

Mr. Grigsby.

Mr. Grigsby: Of course. Paragraph I of the

complaint alleges, ''that the Matanuska Valley

Farmers Cooperating Association"—which is the

name of the defendant organization.

The Court: The new corporation simply used

the old forms?

Mr. Grigsby: And alleges "formerly known as
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Matanuska Valley Farmers Cooperative Associa-

tion."

The Court : Very well. I think I understand.

Mr. Grigsby : Well, what has been your business

since you signed that contract, Mr. McAllister?

A. Well, for two or three—I think it was three

years—it was primarily vegetables, and the last

five years it has been /2/ [4]

Q. Where? A. In the

Q. In the Matanuska Valley?

A. In the Matanuska Valley.

Q. And since—when did you go in the dairy

business? A. Five years ago.

Q. And since then has that been your principal

business ? A. It has.

Q. And have you dealt with this defendant cor-

poration with reference to the milk produced by

you? A. I have.

Q. And sold them your milk? A. I have.

Q. And to no one else? A. No one else.

Q. Now, I will ask whether or not you sold your

milk to the defendant under the terms and condi-

tions of this agreement that has been put in evi-

dence? A. I did.

Q. That's what you considered that you sold it

under, is that right?

A. That's our understanding.

Q. Mr. McAllister, in this complaint it is alleged

that some 19, 20—22, to be correct—dairymen as-

signed their certain claims against the Matanuska

Valley Farmers Cooperative Association to the
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(Testimony of Frank McAllister.)

plaintiff, C. R. Monaghan. Do you know anything

about that? A. I do.

Q. Do you know whether or not that was done?

A. It was done.

Q. I will ask you w^ho procured that to be done?

A. Mr. Monaghan and myself.

Q. Together? A. Had the papers, yes.

Q. And did—state whether or not you know that

the persons [5] named in all these causes of action

—

and I might read them to you so as to get it in the

record—now, you assigned your claim, did you, to

Mr. Monaghan ? A. I did.

Q. For the purposes of this law suit?

A. I did.

Q. In a wadtten instrimient? A. T did.

Mr. Grigsby : Perhaps counsel will stipulate that

this assignment was made and show it in the record ?

Mr. Davis: I wonder if the assignments them-

selves don't speak for themselves and if they

wouldn't be the best evidence.

Mr. Grigsby: Do you know where that assign-

ment is?

A. Well, as I recall it was left at your office.

Q. Did I prepare the assignment in a form with

lines on it and give it to you ? A. Yes, you did.

Q. And did Mr. Monaghan get the signatures of

these men named in the complaint?

A. Yes, we did.

Q. Now, do you know what you did with tlu^in?

A. Well, Mr. Monaghan had it and, as I recall,

we came to town to see you and left—you asked for
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that and we left it up at the office. Now, that's as I

remember it.

Q. And you don't know where it is?

A. I don't know where it is.

Q. Did you receive a letter from me, or did Mr.

Monaghan show you a letter in which I cautioned

you to be sure to bring it to this trial?

A. I have a letter to that effect—or Mr. Mona-

ghan has it—I will correct that. [6]

Q. And so you don't know where it is?

A. I don't.

Mr. Grigsby: I guess I will have to take the

stand, your Honor, and testify that I can't find it.

You know it was executed, however?

A. I know it was executed.

Mr. Davis : Have you a copy of it ?

Mr. Grigsby: I can't find any trace of it.

Mr. Davis: I don't mean the original; I mean

a copy.

Mr. Grigsby: I presume it is mislaid—put in

the wrong place somewhere in my office—and I

probably will have to take the stand if you require

strict proof that it can not be found. It is testified

to here it was signed.

Mr. Davis: I don't think there is any point,

your Honor, in making Mr. Grigsby take the stand

and testify in effect that it can't be found. I am
interested in knowing what the stipulation looks

like and I can't, of course, stipulate they all signed

it because I haven't seen it and don't know.

The Court: Well, the witness can testify, and



172 Matanuska Valley Farmers, etc.

(Testimony of Frank McAllister.)

if necessary to make the record complete you may

take the stand later. But go ahead with this witness

and supply the defects later.

Mr. Grigsby: Now, every year have you sold

all your milk

The Court: Wait just a minute. I think the wit-

ness should testify first whether all these parties in-

volved actually signed the assignment, if he knows.

Do you know whether everyone whose claim is in-

cluded in the complaint in this action actually signed

an assignment of his claim to the plaintiff in this

action, Mr. [7] Monaghan?

The Witness: I will have—if I could see the

names

The Court: Did Merle L. Anderson?

The Witness : He signed it.

The Court: Signed the assignment? Next is

A. A. Rempel.

The Witness: He has signed.

The Court : Third is Arvid Johnson.

The Witness: He signed.

The Court: Maybe I skipped one—well, the next

one is

Mr. Grigsby: I found this in a list, your Honor.

Tlie Court: Very well, proceed.

Mr. Grigsby: Jack Cope? A. He signed.

Q. William Ising? A. He signed.

Q. Joseph Lentz? A. He signed.

Q. Clarence Quarnstrom?

A. I know he signed.

Q. Sir? A. He signed.
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Thomas Moffit?

Paul Nelson?

B. J. Lossing?

Chet Liebing?

Alvin J. Collier?

William Lentz ?

Henning Benson?

Walter C. Hmitley?

Lawrence Plumley ?

H. S. Bauer? A
A. R. Moffitt? A
Leonard Bergan?

A. He signed.

A. He signed.

A. He signed.

A. He signed.

A. He signed.

A. He signed.

A. He signed.

A. He signed.

A. He signed. [8]

He signed.

He signed.

A. He signed.

Harold Thuma?
He signed—no, we didn't have that and pre-

sent it to him at the time. It was just agreed after

talking to him after that paper w^as handed in that

he agreed to take part in the action.

Q. He has not yet signed it?

A. He did not sign, no.

The Court: What is his name?

Mr. Grigsby: Harold Thuma. Did he agree to

sign ? A. He agreed to take part.

Q. Did he agree to the assignment, or was the

assignment delivered to me before that?

A. The assignment was delivered to you before

that. He did not agree to sign, as I recall, because

you said if he agreed to take part in the action it

wouldn't be necessary.

Q. All right.

The Court : What is his name ?

Mr. Grigsby : Harold Thuma.
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Mr. Davis: The last cause of action.

The Court : Very well. Go ahead.

Mr. Grigsby: Mr. McAllister, I asked you, or

started to ask you, if you, since you have been in

the dairy business, have sold all your milk to the

Matanuska Valley Farmer's Cooperative Associa-

tion? A. I have. [9]

Q. And I believe you stated you sold it under

the terms of this contract that has been introduced

in evidence ? A. I did.

Q. Did you ever sell them any milk for a flat

price? A. I did not.

Q. Have you been advanced money when you

delivered milk on the account of the purchase price ?

A. I have.

Q. And that's every year? A. Every year.

Q. Now, for instance in the year 1945—the year

in question—were you advanced money on account

of the purchase price of the milk that you sold and

delivered to the defendant corporation?

A. I did.

Q. You were? A. I was.

Q. And just tell the Court how they advanced

that, periodically, and the method used?

A. Well, on the r)th and the 20th of the months

we were paid the advance, whatever at the time

—

the price changes at times; there is a larger pay-

ment for winter milk to stinuilate winter produc-

tion, and it usually goes down a little ])it in the

Bummer time, but we're paid on the 5th and 20tli

of each month on our advances.
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Q. In other words, now, do you deliver your

milk or have it delivered to them every day ?

A. I have it delivered.

Q. And where do they receive it?

A. At Palmer.

Q. At Palmer? And do you have a record of

the poundage that you delivered ? A. I have.

Q. Furnished—on each delivery do you weigh it

in?

A. It is weighed in but we get the poundage on

the 5th

Q. Do you get a

A. Twice a month—We get the weigh slip at the

same time we get paid.

Q. You don't get it every day?

A. We don't get get it every day.

Q. Now, you said on the 5th and the 20th they

make you a payment on the milk delivered ?

A. They do.

Q. Does that apply to all the months of the

year ? A. All the months of the year.

Q. And that goes on to and including the month

of November, 1945, did it? A. It did.

Q. Now, after November 30, 1945, did you ever

g^t any further pajonent for the milk you delivered

to the defendant in the fiscal year of '45

A. You say after

Q. Did you ever get any further payment than

what was advanced to you monthly from December

1, '44, to November 30, '45? A. No.
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Q. Now, in 1944 did you sell to the defendant

under the same system ? A.I did.

Q. Now, during that year did you get your pay-

ment bi-monthly? A. Yes.

Q. What you call an advance ? A. Yes.

Q. Now, after the close of that fiscal year were

you subsequently made additional payment ?

A. I was.

Q. And in '43 were you made payments after

—

or did you have the same system then?

A. The same system. [11]

Q. Have you received those advances every year

you have dealt with the defendant?

A. I did, up until '45.

Q. Yes, except this year ? What years does that

inchide ? When did you go in the dairy business ?

A. I got my first one in '42.

Q. Now, in '42, '43 and '44, of those fiscal years

did you receive additional payments over and above

the payments advanced? A. I did.

Q. After the books were audited, is that right?

A. Yes.

Q. And did they ever furnish you a statement

of the deductions which fixed the final payment,

or did you have access to the books to see that, or

was it explained?

A. It was explained. We had access to the

books, but I never took advantage of it.

Q. Who was the manager during those years?

A. Well, there were three, I believe. There was
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Mr. Stock, and Mr. Snodgrass, and then—of course,

that was this year—I guess there was just two.

Q. Mr. McAllister, do you remember being with

me at the co-op office sometime last summer in which

we asked for the figures—at which time we asked for

the figures showing the amount of money that was

advanced to the milk producers for their sales of

1945 ? A. I remember.

Q. I will show you this statement. Are those

the figures they gave us?

A. Those are the figures.

Q. You were with me and asked for the total

amount advanced [12] to the milk producers in

1945? A. Yes.

Q. Who furnished us with that?

A. Michalson. He was the accountant at that

time.

Q. He was the accountant and auditor?

A. Well, they call him accountant, I think. He
is not the auditor.

Q. Now, do you know what amount you were

advanced, during the fiscal year 1945, being the

period from December 1, '44, to November 30, '45?

A. In actual figures, I don't.

Q. I will show you this statement and ask if you

have seen that before? A. Yes.

Q. And did you procure that statement?

A. From Mr. Michalson, yes.

Q. Who, at that time, was the bookkeeper?

A. Yes.

Q. And accountant at the office? Now, did that
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purport to be a statement of the amount of moneys

advanced to the people interested in this law suit?

Is that what we asked for ?

A. That was what we asked for.

Q. And this is what you got?

A. This is what we got.

Mr. Grigsby: We offer this in evidence, Mr.

Davis. (Handing document to Mr. Davis.)

Mr. Davis: Is this only to be considered as to

his testimony? There are one or two on this list

that are not interested in this suit.

Mr. Grigsby: Well, we haven't claimed they

are,—Mr. Snodgrass and, possibly, Mr. Thuma—but

as to those who are [13] interested it is a statement

furnished by the defendant.

The Court : Well, it may be admitted and it will

be considered only as to those who are parties to

this action.

Mr. Grigsby: Yes, your Honor.

(Plaintiff's Exhibit No. 2 admitted in evi-

dence.)
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Mr. Grigsby: I don't think it need be read now,

Mr. Davis?

Mr. Davis: No, I don't think we need to read

any of them.

Mr. Grigsby: Now, I don't know whether I

asked this question or not, Mr. McAllister, ])ut

could you remember in 1944 what percentage of

the price of your milk was paid after the close of

the fiscal year? This is '44 we are talking about.

A. It was either 43 per cent or 42. It was

—

there was two years there—I can't say just exactly.

It was either 42 or 43 per cent—and some tenths

per cent.

Q. Mr. McAllister, do you know^ whether or not

demand has been made on the defendant—well, wait

a minute. I will ask you whether or not recently

you asked the defendant, or its officers, for a

statement of their accounts with the dairy farmers

and the produce do])artment for the years 1946 and

1945? A. I did.

Q. And was it furnished? A. It was.

Q. Who furnished it to you?

A. Mr. Allyn. He is the present accountant.

Q. He is the accountant? I will show you this

paper and ask you if that is the statement he fur-

nished you? A. That is. [14]

Mr. Grigsby: We offer this in e^idence, Mr. Da-

vis. '46 isn't necessarily material there, but we

can hardly segregate the two. Have you any objec-

tion to this going in for the purpose of showing the

statement r(^ported by Mr.
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Mr. Davis: No. I don't think it is competent as

to '46, but so far as '45 is concerned, I have no ob-

jection.

Mr. Grigsby: It is taken off the books, your

Honor, which will be in put in evidence, but this

is probably

The Court : It is used, as I understand, to cover

'45?

Mr. Grigsby : '45. Now, I wish to

The Clerk : What is this called ?

Mr. Grigsby: It is called Plaintiff's Exhibit 3.

The Clerk : I mean, describe it—^Account of fiscal

year 1945 and 1946?

Mr. Grigsby : Of milk producers and others.

(Plaintiff's Exhibit No. 3 admitted in evi-

dence.)
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Plaintiff's Exhibit No. 3

1946 Fiscal Year 1945 Fiscal Year
Dairy and Produce Dairy and Produce
Creamery Dept. Creamery Dept.

Sales $395,104.24 $127,849.23 $361,145.56 $101,697.97

Cost of goods sold.... 219,674.39 126,379.12 178,422.88 76,976.05

Gross Profit on sales 175,429.85 1,470.11 182,722.68 24,721.92

Expenses
Operating expenses 80,925.42

Indirect overhead.. 50,418.06

Net profit from
operations 44,086.37

Rent from apartments
in dairy building.... 3,391.11

Department
earnings *47,477.48

Condensed Profit and Loss Statement
Matanuska Valley Farmers Co-operating Assn.

For Fiscal Year 1945 and 1946

^ 1946 1945

Sales $1,060,084.19 $1,091,439.21

Cost of goods sold 727,244.49 761,792.25

Gross profit on sales 332,839.70 374,646.96

Expenses
Operating expenses 221,241.69 246,888.05

Indirect expenses 125,599.60 128,653.39

Net profit from operations 14,001.59 894.48

Rental income 9,616.11 3,783.75

Net profit/loss for the year 4,385.48 •2,889.27

• These figures fictitious in that no adequate allowance for repairs

which were postponed during these years nor has any provision been
made to date to meet a loan of $200,000 due in approximately 35 more
years (term 40 year).

Average price paid to

producer for milk per cwt.

For the fiscal year 1946 $7.06
For the fiscal year 1945 6.49

[Italics were shown in red.]

[Endorsed] : Filed August 5, 1948.
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Mr. Grigsby: Now, I wish to read this to the

Court now.

(Mr. Grigsby read first part of Plaintiff's

Exhibit No. 3 to the Court.)

Q. Now, Mr. McAllister, you have testified that

amount of money advanced, in payment for the goods

sold, all the dairy farmers, according to the slip

furnished by the bookkeeper down there, was about

$136,000, is that right

?

A. That's right.

Q. Now, in this statement which has been put

in evidence, the cost of goods sold, dairy and cream-

ery, is put at $178,000 instead of 136. Can you ac-

count for the difference?

A. Well, [15] the difference is accounted for by

powdered milk and butter and eggs.

Q. And now the powdered milk and butter,

would that be purchased from the dairy farmers ?

A. No, it would not.

Q. Where is that purchased?

A. That is purchased from Seattle—Outside.

Q. And might that difference account for other

items? A. Well, it might.

Q. Purchased in connection with the operation

of the creamery?

A. Purchased in connection with operation of

the creamery, yes.

(Mr. Grigsby then read rest of Plaintiff's

I
Exhibit No. 3 to the Court.)

Mr. Grigsby: I would like to state to Mr. Davis

—(Consulted at counsel table with Mr. Davis.)
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The Court: Court will stand in recess until 10

minutes past three.

(Whereupon recess was had at 3:01 o'clock

p.m.)

After Recess

Mr. Grigsby: Mr. McAllister, I will show you

this paper and ask you what that is ?

A. That is a profit and loss statement that we

asked Mr. Allyn to get up for us, for '44.

Q. For '44? Mr. Allyn is their bookkeeper at

present"? A. Yes, he is their auditor.

Q. And he furnished you with this?

A. Yes, he furnished [16] Mr. Monaghan it. I

was in at the time.

Mr. Grigsby: Offer this in evidence, Mr. Davis.

Mr. Davis : Might I inquire, your Honor ?

The Court: Yes.

Mr. Davis: Do you know whether or not, Mr.

McAllister, this statement was made up from the

audit made in the year 1944? Well, here is Mr.

Allyn ; I will ask him : Is that made from the audit

in 1944?

Mr. Allyn: Yes.

Mr. Davis : I have no objection to it.

The Court: It may be admitted as Plaintiff's

Exhibit No. 4

(Plaintiff's Exhibit No. 4 admitted in evi-

dence.)
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Plaintiff's Exhibit No. 4

Matanuska Valley Farmers Co-Op Association

Condensed Profit/Loss Statement by Department

P.Y. 1944

Produce Dept. Creamery Dept.

Sales $268,806.78 $262,955.79

Cost of goods sold 240,106.53 129,729.54

Gross profit on sales 28,700.25 133,266.25

Operating expenses 23,600.35 45,499.92

Indirect overhead 8,999.18 24,333.97

Net earnings of department 3,899.28 63,432.36

Rents 3,528.67

Total Departmental 3,899.28 66,961.03

[Italicized figures shown in red.]

Matanuska Valley Farmers Co-Operating Association

Condensed State of Profit and Loss

F.Y. 1944

Sales $1,303,343.64

Cost of goods sold 950,196.04

Gross profit on sales 353,147.60

Expenses
Operating expenses 192,820.88

Indirect overhead 104,720.57

Net profit on operations 55,606.15

Rental income 5,974.12

Net income for fiscal year $ 61,580.27

Subject to same qualifications and remarks as previous state-

ment for the years 1945 and 1946.

[Endorsed] : FUed August 5, 1948.
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The Court: May I ask a question while you are

waiting? Referring to Plaintiff's Exhibit No. 3,

Mr. McAllister, I notice one column is headed '* Pro-

duce Department." What does the word ** produce"

include, do you know?

Witness: Vegetables of all kinds, from pota-

toes

The Court: Eggs too?

The Witness : No, just vegetables of all kinds.

The Court: Where are the eggs carried in that

statement ?

The Witness: The eggs are carried under
** Creamery."

The Court : Under '

' dairy ? '

'

The Witness: Under '^ dairy."

The Court : All right, Mr. Grigsby.

Mr. Grigsby: Now, with reference to this paper

I just handed [17] you, there is an item here '^Cost

of goods sold, Creamery and Dairy Department,

$129,729.54." Does that include advances made to

you that year bi-monthly? A. It's in '44?

Q. In '44. A. Yes.

Q. Does it also include other goods bought by

tho creamery do\^^l there such as powedered milk,

and so forth, as in the '45 statement ? A. Yes.

Q. So you were not advanced for you milk the

full sum of $129,000? A. No.

Q. Now, those advances for the year '44 were

during the period expiring November 30, 1944?

A. Yes.
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Q. After that did you receive additional pay-

ments? A. I did.

Q. And substantial additional payments?

A. Yes.

Q. What percentage?

A. It was either 43 or 42—42 or 43 per cent.

Q. Now, was that paid to you as a dividend?

A. It started as a pool—as final—or it started

first as a first payment on the 1944 pool, and the

second was the final payment on the 1944 pool.

Q. Now, when you received these payments dur-

ing the year, you stated you got the poundage and

you got a check bi-monthly, is that correct?

A. That is correct.

Q. Drawn on a bank?

A. Well, we would get a voucher. We don't

get a check—voucher for it and we cash them at the

office.

Q. Down there? A. Dowti there. [18]

Q. Have you any of those vouchers with you?

A. No, they are all cashed.

Q. Mr. Monaghan, have you any vouchers?

(Got something from man in back of court room.)

I will ask you to look at these vouchers and state

whether or not those were what you referred to as

the vouchers you got, or part of the vouchers?

A. That is on the pools, yes. That is part

—

the check is attached to that.

Q. The voucher is attached to that?

A. The check is attaclied to this voucher, or vice

versa.
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Q. Well, you said '* check"; I asked you what

bank and you said it was a voucher.

A. Well, you asked, as I recall, were the checks

paid monthly?

Q. Yes.

A. Well, we don't have these on the checks paid

monthly. We just have a voucher—on the pool.

This is on the pool.

Q. Well, bi-monthly you went to the office, is

that right, and received a voucher—is that right, for

the milk you had sold ?

A. It isn't a check, you see.

Q. A voucher? A. Yes.

Q. And were these stubs attached to vouchers?

A. No, not on the monthly checks. Those are

the pool checks. In other words, w^e don't get checks

that can be cashed at any banks on a monthly basis

only, but when they pay off the pool they give us a

check w^hich is signed by the manager and they

can be cashed [19] at a bank. But on monthly

oheeks we just get a voucher and you cash them

—

you can't cash them at a bank, but you can cash

them at the office.

Q. But there was a check attached to each of

these?

A. Oh, those—those are on the pools, as they

paid the pools out.

Q. Do you have your stubs corresponding to

these at home? A. I have.

Q. Mr. McAllister, during the recess I had a

conversation with you about the demand being made
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for this i)rofit of $57,001. Now, have you an asso-

ciation of dairymen? A. We have.

Q. And can you state whether or not that asso-

ciation appointed a committee to present this claim

to the defendant?

A. Well, this association has been formed quite

recently and this came up—we had a dairy group

acting as more or less representative of the dairy-

men that we met periodically, but until—oh, prob-

ably three months ago, we didn't incorporate, or

start to incorporate, as an association. I mean, it's

—before that time we just had a group of dairymen

working together, and that we did, meeting with

the Board, ask or demand this payment.

Q. And you demanded what?

A. The payment of the pool.

Q. Who did you make that demand of ?

A. There was four

Q. The Board of Directors?

A. There was four of the Board of Directors.

Q. Is that a majority of the Board of Directors?

A. It is.

Q. Who was there?

A. Well, Virgil Eckert, and Stock and [20]

Clarence Huffman—I can not recall the other one,

though.

Mr. Grigsby: I think that's all. Mr. Davis may
have this witness. I will ask permission to recall

him if I have overlooked anything.

The Court : You may examine, Mr. Davis.
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Cross-Examination

By Mr. Davis :

Q. Now, Ml*. McAllister, you have been a mem-

ber of the co-op, then, since about 1939, haven't you?

A. I have.

Q. And for the first three or four years you spent

a major portion of your effort on the produce de-

partment? A. Yes.

Q. And during that time were you delivering

any milk at all ? A. No.

Q. You started delivering milk along about

1942? A. I did.

Q. And since that time I think you said that a

major portion of your effort has gone toward milk,

since 1942? A. That's correct.

Q. Now, you also, though, still deliver produce,

don't you? A. No.

Q. How about 1945? A. I did.

Q. Didn't you deliver considerable produce to

the co-op in 1945 ? A. $600.00.

Q. Weren't you one of the larger of the lettuce

producers that year ? A. I was not.

Q. $600.00 worth altogether?

A. It was approximately that. It could be some

cents or [21]

Q. Now, I think you stated awhile ago that you

have been paid, from time to time you have been

paid advances. I wish you would tell the Court a

little about the mechanics of getting those advances,

as you call it.
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A. I don't believe I understand what you mean.

Q. Well, I will try to make it clearer : How do

you go about getting these bimonthly advances you

are talking about—twice monthly advances?

A. How go about it? I don't go about getting

them. You are just paid your checks, if that is

what you mean.

Q. All right, that is what I mean. You don't

have anything to do with getting those at all; they

just automatically come, don't they?

A. They do.

Q. According to the amount of milk you have de-

livered that month? A. That is correct.

Q. Do they mail them to you, or send them with

your truck driver?

A. No, they are left at the creamery and you go

to the creamery and get them.

Q. And they are, Mr. McAllister, based on the

milk you deliver in that partcular two weeks, aren't

they? A. That's correct.

Q. At a fixed price, are they not?

A. Not a fixed price.

Q. What do you mean by, not a fixed price,

now? How do they go about fixing these so-called

advances ?

A. Well, that is on a fixed price. You are ad-

vanced so much for a hundred pounds of milk. [22]

Q. That's right. Now, what you mean to say by

**not a fixed price" is that it varies from time to

time ? A. No.
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Q. What's that?

A. I don't mean it that way. I mean it is an

advance.

Q. Well, you concluded it was an advance, all

right, but I want the Court to know what is done so

we will see what he thinks it is. Now, you don't

go to the Board and tell them, each two weeks:

*'Here, I need so much money" and they give you

so much money? A. No.

Q. They just pay you a fixed price per hundred

pounds for the milk delivered in that two weeks,

isn't that right? A. That is correct.

Q. And then you mentioned awhile ago that in

the winter time you get some kind of an incentive

bonus. That's correct, isn't it?

A. That's correct.

Q. In the year in question here—in 1945—that

bonus amounted to 50c a hundred pounds, I believe,

between, say, November and February of 1944

—

November '44 and February '45, isn't that right?

A. I don't recall the exact figure, but it is ap-

proximately that.

Q. All right, without recalling the exact figure,

you do get a winter bonus of some kind?

A. That's right.

Q. As an incentive to produce more milk during

the winter when it is short?

A. That's correct.

Q. Have you ever been charged any interest on

these so-called [23] advances? A. Have we?

Q. Have you ? A. No.
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Q. Have you ever been charged a service charge

for handling your products?

A. What do you mean by

Q. Well, I will try to make it clear, now: You
gave a statement—you identified a statement here

a minute a go that had the amount that you re-

ceived on that during the particular year in ques-

tion. The amount you received—I believe, Mr.

McAllister, that you received $9948.57 in money for

the year 1945. That is substantially the right figure,

isn't it? A. That is approximately.

Q. Then in addition to that—I believe you have

somebody else haul your milk to town?

A. That is right.

Q And your milk hauler also is paid his haul-

ing fee out of your money, isn't he?

A. That is correct.

Q. So you received that in addition to the $9,948

that you received in money?

A. That is correct.

Q. And then you bought some items at the store

or at the garage that were charged off to you as

merchandise deductions ?

A. I bought that at the creamery.

Q. At the creamery itself? A. Yes.

The Court: What was that? I didn't get it.

Mr. Davis : In this particular year, your Honor,

he was charged $16.20, I think it was, for some-

thing he bought at the creamery that was taken out

as a deduction—a merchandise [24] deduction.

The Court : Very well.

Mr. Davis : So you actually, then, have received
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—you add up all these various charges I have men-

tioned here, the money you were paid in cash, the

money tliat was paid to your hauler and the money

that was paid for the merchandise deductions—add

all those together and you come out at the figure

that was on the sheet you presented awhile ago as

the payment made to you for 1945. That's correct,

isn't it? A. That's correct.

Q. Now then, you have been largely a milk pro-

ducer during the years 1942 through '46?

A. Well, in '42 and '43 I sold considerable vege-

tables, but largely, there was milk.

Q. Yes, my choice of words was unfortunate

there. You have sold milk to the co-op since '42?

A. Yes.

Q. I didn't mean to try to confuse you. Now,

during that time you apparently are perfectly satis-

fied with the settlement that has been made up to

the year '45? A. That is correct.

Q. Is that correct? A. That is correct.

Q. Do you know how the dividends, or whatever

you may call them—pool checks—whatever tliey

may be, at the end of the year—do you know how

those figures were arrived at?

A. I know only what we were told at the regular

meeting of the audit. I know how it was arrived at,

is that what you mean?

Q. Yes, that's what I mean. You do know how

it was arrived at?

A. I do know how it was arrived at. [25]

Q. Now, there is an item of two per cent that
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they have been deducting from your milk, isn't

there? A. That's correct.

Q. According to the terms of some procedure

they have set up? Can you tell the Court whether

or not that two per cent is figured on the money you

have received, or on the gross prioe of the milk

sold to me as a consumer, for instance?

A. It is on money received by me.

Q. On money received by you? All right, and

at the end of 1943 you got some money back; you

don't remember whether it was, I think you said,

either 43 or 44 per cent?

A. It was in the neighborhood of that.

Q. One year you got 43 and one year you got

44, I think?

A. I think I said 42 and 43, but it is in the

neighborhood.

Q. Yes, I am interested here in the procedure

rather than in the exact amount.

The Court: Are you talking about '43 now?

Mr. Davis : '43 and '44, your Honor.

The Court : From December 1, 1943 to November

30, '44?

Mr. Davis: No, when I say ^^'43" I mean be-

ginning December 1, '42—that would be the fiscal

year, and then fiscal '44—and fiscal '45 is the one

w^e have under discussion here.

Do you know what that percentage that you got

was based on in fiscal '43 and fiscal '44? Was the

percentage based on the amount that you had pre-

viously received?

A. Why, it was based on a dollar basis. It was
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based on the amount of milk which we [26] had sold

on a dollar basis.

Q. Yes, the amount of money you had previously

received from the milk? A. That's correct.

Q. How many men are there in the dairymen's

association ?

A. Well, I could just give you approximately—

39 or 40.

Q. Well, there's only 35 or 40 milk producers

altogether, aren't there?

A. Maybe I didn't understand your question.

Q. I want to know how many men there are in

this dairymen's association you are talking about.

A. Well, I don't really know. The last meeting

there was some more—which was just two or three

days ago—some more come in and I don't know

how many.

Q. Would it be all the fellows involved in this

suit? A. No.

Q. Would there be some people who aren't in-

volved in this suit but who are milk producers?

A. There would.

Q. Would it be about half the total dairymen

in an association?

A. It may possibly—I doubt if it is quite half.

It may be.

Q. Approximately 15 or 20 people in your dairy-

men's association? A. That's correct.

Q. Now, when you and your committee went and

talked to the Board of Directors was tliat a Direc-

tors' meeting? A. No.
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Q. Just an informal meeting?

A. Just an informal meeting.

Q. And you told them you want this $57,000?

A. Correct.

Q. And what did they say?

A. Well, there was considerable said—I don't

recall all that was said. [27]

Q. What was the purport? I don't expect you to

recall the conversation.

A. Most things I remember, was one of the facts

that the Board felt that actually—the members there

felt that actually the money was coming to the dairy-

men, but they didn't know where the money was

coming from. They didn't know whether they could

morally, or according to the contract, pay it or not.

Q. In other words, it was something to this ef-

fect, wasn't it: We would like to see you fellows

get a dividend here, but we have had losses in other

departments, obligations to meet and we have no

money to pay

Mr. Grigsby : Object to the question, your Honor,

as apparently a trick question incorporating the

word ^^ dividend" and trying to trap the witness.

The Court: Overruled.

Mr. Grigsby: The opening statement of counsel

has stated that what they got was in the way of a

dividend. Now he wants this witness to testify to

it inadvertently. Let me caution the witness.

Mr. Davis: We can call it something besides a

dividend, your Honor.
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Mr. Grigsby: Let's be fair.

Mr. Davis : It wasn't intended as a trap question.

Mr. Grisby: He can ask leading questions, of

course, but I can see the purpose—to make him

testify he got a dividend.

The Court: Objection is overruled. You may
answer.

The Witness: Would you -state the question? I

don't

Mr. Davis : Will the reporter read the question ?

(Reporter read question.)

The Witness: Well, as I recall it, as I stated

before, the Board member that spoke stated that he

felt morally we were entitled to the money, but he

couldn't see where the money was coming from and

didn't know how it could be paid.

Q. Do you remember who of the Board made that

-statement ?

A. It was either Virg Eckert or Mr. Stock. Both

of them spoke on the question and it has been con-

siderable time ago—almost a year ago—and it is

hard to recall just exactly how that has come about.

Q. Mr. McAllister, both of those men in their

own right are milk producers, aren't they?

A. No, Mr. Stock isn't a milk producer.

Q. He has been one, hasn't he? A. Well, it

wouldn't amount—if he produced any, it would be

very, very small. He may have produced a few hun-

dred pounds.

Q. Mr. Eckert is a milk ])roducer now?

A. He is a producer, yes.
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Q. Now then, Mr. Grigsby asked you a question,

as I remember it, about this last exhibit he put in

—

Exhibit No. 4, I think it is—and he asked you about

the statement in there as to cost of goods sold, as

to whether or not the dairy farmers got all that

money, and your answer was that they did not

—

that other things [29] went into that cost of goods

sold? Now, among the other things that went into

that cost, was eggs, isn't that right?

A. That is correct.

Q. In other words, the eggs are handled as a

part of the dairy department ?

A. That's correct.

Q. And any purchases that were made for the

creamery for the manufacture of ice cream or

The Court: Just a minute. Will you close the

door ? It is hard to sort out this noise.

Mr. Davis: The manufacture of ice cream or

other creamery products, they are also included in

that figure, aren't they, in the costs of goods sold?

A. That is correct.

Q. Your payments to the dairymen, whether we
call them dividends or pools or payments on pools

or payment for milk, or whatever, they are part

of that cost of goods sold too ?

A. That's correct.

Q. And you are quite sure that all of these plain-

tiffs except Mr. Thuma signed that assignment?

A. That is correct.

Q. Does that mean, Mr. McAllister, that you

have no interest in this suit any more, or did you

just assign it for collection? Suposing Mr. Monag-
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han gets a judgment in this case, is the money his

or is it to be split according to what you each feel

you have coming?

A. Well, I assumed that it was to be split ac-

cording to what we have coming.

Q. In other words, you have assigned these [30]

claims to him so he could bring the cause of action ?

A. That is correct.

Q. Because you didn't want to bring 22 different

suits ? But you still have an interest in the result of

this suit? A. I have.

Mr. Davis: Pardon me a minute, your Honor,

please. That's all, Mr. McAllister.

Redirect Examination

By Mr. Grigsby:

Q. Mr. McAllister, when you started delivering

milk to the defendant between the period November

30, '44 and to December 1, '44—or December 1, '44

to November 30, '45, you have stated that you got

payments biweekly, and Mr. Davis got you to say

that you got a fixed price. Now, did you get a fixed

price or a fixed proportion of it—or did you get any-

thing fixed at all? Was so much per dollar given

you? In other words, did you agree on the price of

your milk? If you brought in a hundreds pounds of

milk, did you agree on the price at the time you

got that payment?

A. We didn't agree to the price. It was a price

—

as sales—the way it goes, they're going to pay so

much as an advance
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Q. And the balance according to what terms?

A. It has always been that all money made over

—that is, what we have been told—it has been ex-

plained to us, that all money made over the actual

operating cost would be returned to the dairymen.

Tha.t is the conditions and that's the way we have

always understood it. That's the way it has been

explained to us.

Q. By whom explained?

A. Mr. Stock was the one, when he was [31]

manager, more or less set up this program and he

explained that, as I recall, at the dairy meeting.

Group of dairymen were called together; there was

a little dissension over the price of milk, and Mr.

Stock told us at that time that he couldn't see why
there was any objection to the price of milk, that

even if they had to cut the price of milk a small

amount that regardless it w^ouldn't make any differ-

ence because all the money made over the actual

operating cost would come back to us, as temporar-

ily if they cut the price of milk we would still get

the same amount.

Q. You mean if they cut the amount of advance

payment?

A. If they cut the amount of advance payment

we would still receive the same amount of money.

Q. Now, were you ever told by any of the Board

of Directors that they felt you were entitled to a

dividend in some way? Was the word ** dividend"

ever used?
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A. I don't recall of ever using the word dividend

— I never heard of it.

Q. Did anybody ever tell you in previous years

to '45 that the payments made after the fiscal year

were a dividend? A. No.

Q. Was it the balance of the purchase price of

your milk?

A. It was, and they have called it '^overage"

—

at different times they have called it overage.

Q. Now, this contract reads, among the deduc-

tions from the gross receipts of sales of your pro-

duce, which is milk, one of the deductions is the 2

per cent of the gross sales price received for the

products of said member. Now, they made a two per

cent [32] deduction? A. That's correct.

Q. Now, in answer to Mr. Davis's question you

said that that was two per cent of what you received.

Now, this contract which is in evidence says it is

two per cent of the gross sales price received for the

products of said member. Now, do you know defi-

nitely which is correct—whether they deducted two

per cent of what they paid you, or two per cent of

what they received on the re-sale?

A. It was two per cent of what they received.

Q. Then you were mistaken in answering Mr.

Davis's question?

A. No, we don't get two per cent on the gross

sales ; it is two per cent on what we sell on a dollar

basis. In other words, if our check is a hundred

dollars, they take off on a hundred dollars. It is not

on the gross sale. The gross sale, I don't know

—



vs, C, R. Monaghan 203

(Testimony of Frank McAllister.)

probably it would come to $3.00 or $4.00 if it was

on the gross sale, but it is on a dollar basis—two per

cent.

Q. Then in that respect they haven't conformed

to this contract

?

A. That's correct.

Q. What is that? A. That is correct.

Q. Now, Mr. McAllister, you have stated that a

part of this cost of goods sold, which is in the state-

ment admitted in evidence, includes—that is, cost of

goods sold for the dairy—for the milk farmers—in-

cludes eggs, is that right? A. That's correct.

Q. And did it also include powdered milk that

they bought [33] Outside and mixed with the new
product? A. That's correct,

Q. Now, do you know whether those expendi-

tures were charged to you under the head of oper-

ating expenses?

A. I am not sure just exactly how that is

Q. Now, you know that they charged you with

a sum of—you milk farmers in the sum of $83,-

807.54 under what they call '* operating expenses?"

You know that, don't you? A. Yes. Yes.

Q. And do you know from your examination of

what data has been furnished you and from talking

with the management down there whether that

$83,000 refers to the operating expenses of the dairy

and creamery?

A. What was the figure again?

Q. Does that $83,000 mean the expenses of oper-

ating the dairy and creamery ?

A. That is correct.
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Q. Now, have you ever gone into detail about

what that $83,000 includes?

A. Well, yes, we have discussed it a number of

times.

Q. Well, does it include the expense of operating

the creamerv down there at Palmer?
«/

A. It does.

Q. And does it include the salaries and wages

paid in the operation of that creamery?

A. It does.

Q. In this audit of 1945 which I just got from

Mr. AUyn is the item '^salaries and wages, $32,-

869.73." Do you know about how many people are

employed there, in operating ?

A. What is that, 32,000?

Q. $32,869.73. Is there a manager of [34] the

dairy and creamery? A. Yes.

Q. Does he get a salary? A. Yes.

Q. And how many people are employed at the

dairy and creamery? A. At Palmer?

Q. At Palmer?

A. Four, and sometimes five.

Q. How many up here?

A. Well, I am not familiar exactly. There's

either three or four here.

Q. Have you made inquiry into what that $83,-

807 which is charged to you comprises?

A. Well, in discussing it last spring with the

Board we discussed what that implies, but as I have

to state that has been considerable time ago and

figures don't remain in my head quite that long.
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Q. Well, from your conversation with the man-

agement, or in your conversations with the manage-

ment, does that operating expenses include the cost

of supplies, such as powdered milk, eggs and every-

thing used and consumed in connection with oper-

ating the dairy?

A. No, not in the 83,000—I don't believe it is

included.

Q. What's that?

A. The meat—I mean, the powdered milk and

butter and those eggs are not included in the cost

of the $83,000. That's the direct overhead, or the

cost of operating the dairy.

Q. Well, in operating the dairy, they have to

buy commodities, don't they? They have to buy

powdered milk, don't they?

A. I don't believe that comes under [35] the

direct overhead.

Q. Well, what would the item ^^ Supplies, Dairy

and Creamery, $25,752" mean? What supplies

would cost that?

A. Well, that would be powdered milk and but-

ter and eggs.

Q. Well then, that is excluded, isn't it?

A. Well, I didn't understand it.

Q. Well, have you ever been in that place ?

A. Yes.

Q. Do you know what supplies could be bought

that would cost $83,000 if you didn't count powdered

milk and butter and eggs?

A. I—no, I don't.
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Q. Do they ship in butter from Outside and use

it down there? A. That is correct.

Q. And mix it? A. That is correct.

Q. Now, there is charged to the operations of the

dairy and creamery and deducted from your gross

profit, $552.90 under the head of ^^Advertising." Are

you familiar with that deduction or expense?

A. Yes, I know.

Q. That is charged as an operating expense?

A. Yes.

Q. There is some advertising done directly for

the dairy and creamery, is that right?

A. That is right.

Q. '^Commissions, $652.35"— do you know what

those are?

A. I am not familiar with that, no.

Q. '^ Delivery Expense, $41.50"—do you know

what that could refer to ?

A. I can't—it's too small for any delivery that I

know of, so I wouldn't know.

Q. Now, there is an item under the heading of

"Operating Expenses" for the dairy and creamery,

$8,442.21, ''Depreciation." Of course, you don't

know how they base that, do you?

A. Well, they base it on the original cost of the

building.

Q. And so much a year depreciation?

A. So much a year depreciation.

Q. Now, and you are charged with "Dues and

Subscriptions, $15.00." What is that?

A. Well, subscriptions, I presume, would be
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gifts the co-op see fit to make to some organization

or somebody in need.

Q. Now, you are charged with fuel consumed,

$2209. Now, do you know what that refers to?

A. No, I don't.

Q. What fuel do they use there to operate that ?

A. I was always under the impression—oh, that's

the complete dairy. The dairy in Anchorage uses

fuel, but the dairy in Palmer doesn't.

Q. Doesn't use fuel?

A. Their heat and light comes from the power

house—or their heat and steam.

Q. All right, now, ^^ Garbage and Ash Disposal,

$15.00." There is some garbage and ash disposal?

A. Yes.

Q.
'

' Gas, Oil and Grease, $2252 ?

"

A. Yes.

Q. What does that mean, gasoline?

A. That's gas and grease for the owners of the

trucks that hauls the milk, I presume.

Q. There is an item of Laundry, $227. Now,

'' Lights, Power and Heat, $3,627"—now, that comes

from the power plant, doesn't [37] it?

A. Yes. Well, not the light—the light doesn't

come from the power house, but the heat

Q. Where does the light come from?

A. It is bought from the Matanuska Valley Elec-

tric Association.

Q. Now, you are charged with light, power and

heat, $3627. Now, that $3627 includes power from

the power house? A. That's right.
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Q. Do you know, is that a bigger amount than

the lights—the light bill?

A. No, the power would be more than the lights.

Q. That's what I say: The power is a great

deal larger amount than the light bill?

A. Yes.

Q. '^Miscellaneous Expense: $234; Kepairs and

Maintenance, $5925; Rent in Anchorage, $542"

—

w^hat is that?

A. Well, that is, I presume, the cost of the lease

on the land that the creamery building is on.

Q. The co-op owns the building, doesn't it

A. Yes—got a lease

Q. You think the 542 is the rent for the land?

'^ Salaries and Wages, 32,000"; ''Small Tools, 184";

''Supplies, $25,752.07";—now, could that include

anything else, or must that necessarily include the

powdered milk, the butter and eggs?

A. Well, I couldn't be sure of what it all in-

cluded.

Mr. Grigsby: Well, I think that's all.

Recross-Examination

By Mr. Davis : [38]

Q. Mr. McAllister

The Court: Do you wish to suspend until we

take the recess?

Mr. Grigsby : If you Honor please, I would like

to state that the dairymen who are here have a great

deal of difficulty getting back and forth over the

road and don't like to drive in the dark, and also
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like to get down there in order to do their milking

at night, and they requested an adjournment at

4:30, if possible, and we can shorten up the recess

tomorrow correspondingly ; but it is very dangerous

driving in the dark.

The Court: Very well, you had better proceed,

then, I guess.

Mr. Grigsby: So I thought we better proceed.

Mr. Davis: Mr. McAllister, you have been on

the Board of the co-op ? A. I have.

Q. You were on from the first part of '42, I be-

lieve, until the first part of '43?

A. That is correct.

Q. So you know pretty well how these things

are handled, don't you? You were a member of the

Board
;
you know how the thing operates ?

A. You mean the co-op operates ?

Q. Yes. A. Yes.

Q. Now, there hasn't been any question in your

mind at all, has there, of what was being paid from

time to time for milk ? You have known how much

a hundred pounds was being paid—or, if you would

rather, advanced? There hasn't been any doubt in

your mind about it?

A. Not as far as advance was concerned, no. I

knew w^hat we was going to get. [39]

Q. Yes, if you call it an advance or if you call

it a payment, still you knew what it was going to be ?

A. We w^ould have to know what it was going to

be.
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Q. When a change was made all the milk dealers

knew it, didn't they? A. Yes.

Q. At any rate, you did? A. I knew.

Q. So, when you testified a little while ago for

Mr. Grigsby that you didn't know how they arrive

at that, you have known all the time how they ar-

rived at this figure, whether it is an advance or a

payment, haven't you?

A. I don't believe I get it yet. Would you ex-

plain ?

Q. Well, I am not trying to confuse you by try-

ing to get you to say what you have isn't an ad-

vance. I say it is a payment and you say an advance,

and I am not trying to get you to take my interpre-

tation, but whatever it may be called, you have

known all the time how that was figured? It was a

definite amount per hundred pounds of milk, wasn't

it?

A. It was a definite amount of money for the

milk as it was received.

Q. And that price has changed from time to

time since you have been in the milk business?

A. It has.

Q. It is considerably higher than it was when

you first started producing?

A. Yes, that is correct.

Q. Now, you have already told me about this

\\dnter bonus business. You don't remember how

much it was, but you know you [40] were ]iaid a

winter bonus? A. That is correct.

Q. And that has been true every year, I believe?
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A. I wouldn't go so far as to say that, but prac-

tically every year. I don't know whether in '42

a winter bonus was paid.

Q. Well, anyway, since you have been a milk

producer? A. Practically all the time.

Q. Now, while you were on the Board, you were

interested in the dairymen's end, of course, because

you were a dairyman, is that right?

A. That's right.

Q. I would like to ask, Mr. McAllister, if you

remember a meeting held by the Board on Feb-

ruary 10, 1943 where the following action took place

:

'^The meeting was again called to order at 8:30

P.M. with the same Directors present.

^^In order to allow further discussion with dairy-

men on milk prices, a motion was made by Snod-

grass, seconded by McAllister, that subject to con-

firmation at the next meeting, the following schedule

of milk and cream prices be established, effective

Dec. 1, 1942:

''Grade A Whole Milk: $5.10 per cwt for 4%
milk with surplus butterfat at current landed cost

of butter.

''Grade B Whole Milk: $3.75 per cwt for 4%
milk with surplus butterfat at current landed cost

of butter.

"Grade 1 Sweet Cream: 10c per pound over

landed cost of butter. [41]

"Grade 2 Sour Cream: Landed cost of butter.

"Motion carried."

Do you remember those proceedings?
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A. Well, no, I just—that's been quite a while

and I don't remember.

Q. Well, do you remember taking part in a meet-

ing where that kind of a discussion took place?

A. I remember something come up over ar-

rangement over the price, but I don't recall.

Q. It has been too long ago?

A. It has been too long ago.

Q. If the minutes so state, would you say that

the minutes are correct?

A. Yes, I would say the minutes are correct.

Q. Now then, calling your attention to the next

meeting of the Directors held February 13, 1943,

I will skip the part which has to do with hatchery

and chickens

:

i' * * * Motion by McAllister, second by Brix

that the new schedule of milk and cream payments

be confirmed. Motion carried.

'^Motion by Brix, seconded by Snodgrass, that a

monthly bonus of 25c per hundredweight of whole

milk be paid to producers who, during any month

between Dec. 1 and May 31 of each year, bring in

80% or more of their monthly average for the re-

maining six months of the year. Motion carried."

Remember anything about such a discussion?

A. I remember the 80%, yes; I remember the

80%.

Q. I presume your testimony would be the same

on that question: [42] if the minutes so show you

you would say they w^ere correct?
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Mr. Grigsby: If the Court please, he didn't keep

the minutes. That is an improper question.

The Court: Objection is sustained.

Mr. Davis: Do you remember anything about

that meeting?

A. I recall the 80%. There was something on

the 80%. Now, that's—but I don't recall exactly

what was taking place there; I don't remember the

words said or I can't recall what was said.

Q. Now then, I started to ask you awhile ago

and got off on something else and didn't finish:

Have you ever been charged any handling fee for

handling your milk? A. Yes.

Q. Would you tell us what that fee is and how
it works?

A. Well, the handling fee, as I have always

understood it, is all cost in the operation of a dairy-

creamery.

Q. All right now, have you as an individual ever

been charged anything by way of a handling fee

for handling your milk?

A. Well, isn't that a handling fee? I mean, it

is a handling fee, as far as I—that would be the

way I would interpret it.

Q. Well, that's the cost of doing business. Now,

I want to know if you have been charged anything

besides that cost for handling your milk ? Have you

ever been charged, say, a flat fee for a hundred

pounds for handling your milk? A. No.

Q. Have you ever been charged a fee for handl-



214 Matamiska Valley Farmers, e^,

(Testimony of Frank McAllister.)

ing your milk on any other basis, with the excep-

tion of this cost that you mention?

A. I don't recall of any other cost, no. [43]

Q. And when you said a minute ago that you

have been char^^^ed a fee you mean that you, as one

of the dairymen, has been charged a proportionate

share of operating the dairy and creamery end?

A. Yes, that is correct.

Mr. Davis: That's all, Mr. McAllister.

Kedirect-Examination

By Mr. Grigsby

:

Q. Now, Mr. McAllister, do you know whether

your milk that you have sold the defendant during

the years you have sold them milk, was co-mingled

with that of the other dairymen? A. Yes.

Q. And re-sold? A. Yes.

Q. So, there never was any separate charge made

to you for handling your particular milk ?

A. No.

Q. Except the hauling of it to the place you

delivered it—that was charged to you?

A. Yes, hauling it to Palmer.

Q. After you delivered it, then, expense for

handling, processing, selling and all other expenses

connected with the final disposition of it were

charged to all the dairymen as a pool, is that not so ?

Mr. Davis : You are putting words in his mouth,

now, Mr. Grigsby.

Q. (By Mr. Grigsby): All right. That's wliat
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you understand the charge of $83,000 includes, is

it not—the handling charge?

A. The handling charge, yes.

Q. In other words, this contract re<3ites
:''***

reasonable [44] charges for the services of receiv-

ing, handling and selling said agricultural products
* * * >>

A. That's the way it has been understood.

Q. And under that head you have been charged

$83,700 approximately? A. That's right.

Q. And then you have been charged—do you

know about what you have been charged indirect

overhead ?

A. Well, I think it was 45,000 in '45.

Q. Yes. Now, do you know as a fact, Mr. McAl-

lister, that that handling charge which I refer to as

operating expenses of the dairy, and the handling

charge and operating expenses of the other units,

plus what they call the indirect overhead—does that

constitute all of the expense that there is?

A. In regards to ?

Q. The operation of the whole business?

A. As far as I know, the direct and indirect

overhead—that is your question?

Q. That is the total expense?

A. That is the total expense.

Q. You know that you are charged with approxi-

mately 83,000—you dairjmen—operating expense,

don't you? A. Yes.

Q. And you know you are charged approxi-

mately 45,000 indirect overhead? A. Yes.
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Q. And there isn't any other expense than those

two items, is there? A. No.

Mr. Grigsby: That's all. Have you your stubs

corresponding to these?

A. I haven't them with me. [45]

Q. Have you them at Palmer?

A. I have them at Palmer.

Q. And have you the stubs of the checks? You

say there were checks attached to these stubs?

A. No, the co-op has those stubs.

Q. But there were checks?

A. There were checks attached to them.

Q. But the biweekly—or bimonthly payment,

they were just vouchers?

A. More or less a voucher.

Q. Have you those ?

A. No, you turn them in as you cash them like

a check.

Q. Did you keep any stub?

A. There is no stub to those.

Mr. Grigsby: That's all. You bring what you

have tomorrow. A. All right.

The Court: That is all, I think, Mr. McAllister.

Another witness may be called.

Mr. Grigsby: Mr. Monaghan.
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C. R. MONAGHAN

being first duly sworn, testified in his own behalf

as follows:

Direct-Examination

By Mr. Grigsby:

Q. State your name?

A. C. R. Monaghan.

Q. You are the plaintiff in this action?

A. Yes, sir.

Q. I will ask you whether or not the last name

on this list was the Thuma—the one mentioned here

as not having signed?

A. Yes, sir, I believe it was. [46]

Q. State whether or not he authorized you to

count him in with this law suit same as the rest ?

A. He stated afterwards he would have been

willing to join.

Q. Was that before the suit was commenced?

A. Yes, it was after I had delivered the list to

your oflSce.

Q. And before the suit was commenced?

A. As I remember it, yes.

Q. Now, you remember you instructed me after

you gave me this list to drop the name of Snodgrass

because he had become a member of the Board?

Do you remember telling me that?

A. Well, he stated he didn't feel like he wanted

to put his name—join the suit.

Q. Did he state that as a reason, that he became

an official or member of the Board of Directors?
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A. Well, he had been manager in '45 and he

didn't feel

Q. Very well. And was it at the same time that

the man Thiima authorized you to count him in ?

A. About that time, yes.

Q. And you neglected to have him sign?

A. Yes. I had already turned the slip in at the

time I contacted him.

Q. All right now, Mr. Monaghan—we haven't

very long, so I will show you these slips; is that

what they are?

A. Well, there is one of them is for 1942 's final

payment on the milk pool.

Q. Now, all right, when did you get this?

A. It says here the 4th and 24, 1943.

Q. Well now, what's the modus operandi of your

getting that? [47]

A. Well, that was after their final audit and

they had got the check of the year's

Q. Was there a che<3k attached to this?

A. Yes, sir.

Q. And now, is this—do you know whether or

not that is a final payment?

A. As I remember that was the complete pay-

ment on that one.

Q. Now, for what year's operations?

A. '42—fiscal year '42.

Q. And it is given you on the 24th of April, '43?

Q. After the audit? A. That's right.

Q. And that is a payment on butter fat you sold

them in 42?
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A. Yes, that's right.

A. Milk, principally—possibly some butterfat.

Q. Well, this says 2639 pounds butterfat?

A. Well, I guess I did sell them some cream at

that time.

Q. Well, that was sold to the dairy?

A. Uh-huh.

Q. Now, here's one that reads: ^* Final Payment,

Milk and Cream Pool, total amount purchased,

$5903.09." There is no date on that.

A. Well, here's the first one that goes with that.

I believe that's '43; one's for '43 and this one for

'44.

Q. Well, now, this one has no date on it.

A. I remember the figures. That's 20% was the

first one and the other one is for the second pay-

ment, or final.

Q. Now, this one reads: *' Second 'Milk Pool'

Advance: Total amount purchased, $5903.09; 20%
of 'Dollar Value' purchased Less: [48] 2% Statu-

tory Reserve; Amount of Second Advance, $1,-

157.01." Do you know what year that was for?

A. I would have to check with the co-op's books

to show whether that was '43 or '44. I got them

—

I have them for the three years and I can't remem-

ber for sure whether that is '43 or '44. These are

'43 or '44.

Q. Well, now, how long have you operated down
there?

A. I believe I started delivering milk to the

creamery, I believe it was in the spring of '42, as
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I remember it. I had, previous to that, I had a

bottle route in town.

Q. Now, you heard Mr. McAllister's testimony

with reference to receiving payments on account

bimonthly—twice a month? A. Yes, sir.

Q. Is that the way you got paid?

A. That is right.

Q. Well, now, was the price of your milk in

dollars and cents ever fixed before the audit was

made?

A. We was—I w^as always of the understanding

that this was an advance we was receiving each

pay—5th and 20th of the month—and it was on a

pool basis—that we would know what we got after

the audit. That is our final payment was

Q. When you delivered your milk you got

money, didn't you, twice a month?

A. Yes, sir.

Q. On your deliveries for the previous half a

month? A. That's right.

Q. Now, when you did that, did you know what

the price that you were ultimately to receive for

your milk was—the total [49] price was to be ?

A. I did not.

Q. What did that depend on?

A. Depended on the audit after the books was

gone over and the

Q. Did you sign one of these contracts?

A. Yes, sir.

Q. You have read this, haven't you—this con-

tract? A. Yes, sir.
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Q. And you allege in your complaint you entered

into a contract of this kind, and now, have you

read Paragraph (7) of this contract as to the terms

of payment ? A. I think I have, yes.

Q. Now, did you ever have an understanding

wdth the association that you were to be paid in

any other manner than according to Paragraph (7),

and if so, what? A. I did not.

Q. Now, I will call your attention to Paragraph

(8) of it: *'The Asociation is hereby authorized to

process or manufacture into changed or new pro-

ducts the products delivered hereunder * * * '»

Now, do you understand that clause?

A. I believe I do.

Q. Well, would that include ice cream? Would
that be a new product?

A. I presume that's one of the main products.

Q. And the Association is *' authorized to pro-

cess or manufacture into changed or new products

the products delivered hereunder and pay the Pro-

ducer as provided for in Paragraph 7, from the

proceeds from resale of the changed or new pro-

ducts or at its discretion to pay a flat delivery price

therefor ***.'' Now, did [50] you ever have any

arrangement with the defendant or any of its officers

to get a flat delivery ])rice? A. I did not.

Q. Do you know of anybody else among the milk

producers that ever did? Of milk?

A. I don't remember now of any of them.

Q. Now, are eggs sold to that creamery down
there.
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A. They are handled through the creamery, yes.

Q. Well, are they put into by-products?

A. Mostly put right on the market.

Q. None of them used in any of the processing

goods down there? A. I doubt it.

Q. Is there powdered milk. A. Lots of it.

Q. Is there butter? A. Yes, sir.

Q. And now, can you tell the Court, where does

the bulk of the milk you sell the defendant go? Is

it sold as milk in town or is it sold to go to the

manufacture of ice cream?

A. It principally all goes on the market, bottled.

Q. Some of your milk is co-mingled, is it, with

the powdered milk and with the butter from the

Outside to make ice cream with ? What else do they

make down there besides ice cream?

A. At present it is practically—has been at one

time they made a little cottage cheese. I don't re-

member just when that was, but it is ice cream prac-

tically all the time.

Q. What proportion of the total sales go to the

consumers here—of the milk—as compared with the

proportion that goes into that creamery down there ?

A. I wouldn't venture to say. I never [51] con-

sidered—you mean of raw milk?

Q. Yes.

A. Of raw milk—well, it is the bigirest p[\vt of

the raw^ milk on the public market.

Q. 90 per cent?

A. Well, I would say more than that.

Q. A small fraction goes to the creamery?
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A. A small fraction.

Q. Were you present at a meeting between the

Board of Directors and representatives of the dairy

farmers that 's been testified about where the matter

of this profit of $57,000 came up and was demanded ?

A. I was.

Q. Can you tell what took place there ?

A. Well, it was discussed, and the Board mem-
bers said they felt morally we were entitled to it

—

they just didn't know where they was legally, and,

of course, they claimed they didn't have the money.

Q. Who was their spokesman?

A. Well, I don't know. They all seemed to talk

for themselves pretty much.

Q. You heard Mr. McAllister's testimony with

reference to a meeting where the question of ad-

vances came up. Were you at that meeting where

Mr. Stock spoke?

A. I believe you are referring to the time we

were discussing the price of milk?

Q. Yes. A. I was there, yes.

Q. What was that discussion about?

A. Well, as I remember it—it has been some-

time ago—as I remember it it was that the co-op

was considering reducing the price of milk some-

what

Q. By that do you mean reducing the ultimate

price, or just the advance?

A. No, the advance. [52]

Q. When you say ** price," then, you meant ^^ ad-

vance?" A. Yes.
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Q. And that was what was reduced?

A. I don't say it was. At any rate, they was

considering it—it come up at this meeting. I don't

know whether it was called for that purpose, but

it was being discussed there and the producers were

objecting to it. Mr. Stock made the statement he

didn't see that we had any objection; that our argu-

ment was we were making enough we didn't need

to reduce it ; and he said we would get it back any-

way, so we had nothing to worry about.

Q. What do you mean by that? Can you explain

to the Court what you mean by that ? Explain what

he said a little more in detail.

A. I don't know if I can use his words, but the

impression I got was that he meant we would get it,

just like we did for three years or so, after the

audit. If the money had been made the dairymen

would get the money anyway.

Q. In other words, was he trying to explain to

you that it didn't make any particular difference to

you that what advance you got

Mr. Davis: Your Honor, I don't want to

Mr. Grigsby: I will withdraw it.

Mr. Davis: This is a friendly suit and all the

evidence should come out, but the witness should

testify—not Mr. Grigsby.

Mr. Grigsby: Friendly, except we want $57,000

and you don't want to give it to us. Mr. Monaghan,

have you other slips of [53] this kind.

A. I boliovo that's all I have.
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Mr. Grigsby: We offer these slips in evidence.

(Handed them to Mr. Davis.)

Mr. Davis: They are for the year '42, appar-

ently?

Mr. Grigsby: Only some of them don't show it.

Mr. Davis: Well, I see no reason why they

shouldn't go in.

The Court: They may be admitted as Plaintiff's

Exhibit No. 5. Can they go in collectively?

Mr. Grigsby: They can go in collectively, and

I wish to read them at this time, your Honor.

The Court: Haw many are there?

Mr. Grigsby: Four.

(Plaintiff's Exhibit No. 5 admitted in evi-

dence.)

PLAINTIFF'S EXHIBIT NO. 5

Matanuska Valley Fanners Cooperating Association

Remittance Advice—No Receipt Required
Date of Gross Discount or Net
Invoice Description Amt. Deduction Amt.

4/24/42 Final payment on milk pool

2627.39# butterfat @ .26804 $ 704.25

• ••****•
Second payment on milk pool

20% of dollar value $7217.99 x 20%
Less: 2% reserve $1443.60 $28.87 $1414.73

• •«•••*•
Final payment—milk and cream pool

Total amount purchased $5903.09
22.579% of ''Dollar Value"
purchased $1332.86
Less 2% Statutory Reserve 26.66

Final payment $1306.20
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• •••••
Second milk pool advance

:

Total amount purchased $5903.09
20%of 'M)olIarValue"
purchased $1180.62

Less 2% statutory reserve 23.61

Amount of second advance $1157.01

• •••••••
[Endorsed] : Filed August 5, 1948.

Mr. Davis: I might suggest, Mr. Grigsby, since

the Court is going to pass on these things, maybe

it isn't necessary to read those. You can if you

want to.

The Court : I have already read one of them and

I can read the others in a minute to save your time.

Mr. Grigsby: All right, I wanted to look at those

a minute. Then I will waive the reading of them.

And, if the Court please, it is just half past four

and it is quite important these men get away. Can

we take a recess at this time?

The Court: Yes. The trial will be continued

until tomorrow morning at 10 o'clock. Court now

stands adjourned until tomorrow morning at 10

o'clock. [54]

(Hearing was resumed at approximately

10:00 o'clock a.m. of Friday, March 14, 1947.)

The Court: Mr. Monaghan may resume the wit-

ness stand. You may proceed with examination, Mr.

Grigsby.
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Mr. Grigsby: Yes, your Honor. Mr. Monaghan,

during the year 1945, that is, the fiscal year referred

to beginning December 1, 1944, and ending Novem-

ber 30, 1945, did you sell all your milk to the co-op ?

A. I did.

Q. Referring to the defendant corporation? All

the milk you produced you sold to them?

A. I did

Q. And you know as a matter of fact that that

was re-sold? A. Yes.

Q. Mr. Monaghan, I will hand you Plaintiff's

Exhibit 5 and call your attention to—one of these

had a date on it—this part of the exhibit dated

4/24/43, being April 24, '43, ^^ Final payment on

milk pool, 2627.39# butterfat ® .26804." Was that

for milk sold in '42 ? A. Yes.

Q. You remember that? A. Yes.

Q. Had you, previously during the year '42, re-

ceived an advance on milk as you delivered it?

A. I did.

Q. That is at certain periods ? A. Yes, sir.

Q. At that time were they paying on the twice-

a-month system? A. Yes, sir.

Q. Now, here is an undated slip: *^ Final pay-

ment—Milk and Cream Pool, Total amount pur-

chased—$5903.09 ; 22.579% of ^Dollar [55] Value'

purchased, Less: 2% Statutory Reserve; Final Pay-

ment, $1306.20." Do you know what year that was

for? A. I think that was '43.

Q. Well, do you know when you received it?

In '43, or—was this for the operations of '43, you

mean, or the operations of '42?
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A. That would be for the operations of '43, yes,

that is what I mean—would be received the early

part of '44, 1 don't remember the exact date. That

one that you hold in your hand is the second of two.

The Court : Let me see the first one.

Mr. Grigsby: The first one, your Honor, had

nothing to do with this one.

The Court: Well, your witness says this was

for '42.

Mr. Grigsby: Yes, your Honor, for the opera-

tions of '42.

The Court: I am going to mark '42 somewhere

on this one, so I will know what it all means. All

right now, the next one you are testifying to w^as

that one for

Mr. Grigsby: You say that is for operations of

forty A. As I remember, it is '43, sir.

The Court: Let me see that.

Mr. Grigsby: Just a minute, your Honor; he

said that was the second one. Which was the first

one? Would that be the first one?

A. Yes, that's the first one.

Mr. Grigsby: Now, arc those two payments of

$1306.20 and $1157.01 both for the previous year's

operations, and are they for [56] the same year,

do you know?

A. They are for the same* year. Tliis is tho first

one because it's 20 percent.

Q. And the second is 22?

A. Yes. That's how I know

Q. And were those payments made the year fol-

lowing the year when the products was delivered?
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A. Yes, sir. They were made after the final

audit.

Q. Now, on this, which was the first one?

A. This one.

Q. Now, I am referring to the slip which reads

:

** Second Milk Pool Advance, Total amount pur-

chased $5903.09, 20% of Dollar Value purchased.

Less: 2% Statutory Reserve; Amount of Second

Advance $1157.01.'' Now, that's the first one you

got. Now, following that, and afterwards, did you

receive an additional payment?

A. Received that.

Q. And that's the final pa3nTient? A. Yes.

Mr. Grigsby: Now, your Honor, might not the

witness testify those are for the year '43 operations ?

The Court: I will mark '43 in the right hand

corner.

Mr. Grigsby: Now, do you know what that one

would be for? (Handing one to witness.)

A. That's—no, I will explain: I said that was

'43. To be definite on that would mean checking

with their books to correspond. Now, this one is

either first—the first one I received in '44, I evi-

dently have misplaced one

Q. That would be for '44 operations?

A. For '44 operations. I received two following

'43 's fiscal year, and two for '44; but [57] this would

be the first one of the year. Them two I know come

together.

Q. Now, this says: *'20% of dollar value $7217.99
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X 20%.'' Do you know, does that $7217 refer to an

amount you had already received?

A. Yes, sir.

Q. During the year?

A. During the fiscal year.

Q. Whatever year it was? A. Uh-huh.

The Court : It was not '45, though, was it ?

The Witness: No.

Mr. Grigsby : That was either '44 or '43 ?

A. '44 or '43.

Q. Then, this slip was paid to you the following

year of the operations ? A. Yes, sir.

Q. The bimonthly payments that you would re-

ceive, would they amount to anywhere near those

figures when you were paid twice a month as you

deliver milk? Do they aggregate any such sum as

$1414 every two weeks ?

The Court: What was the answer?

The Witness: I said no.

Mr. Grigsby: Well, what I am getting at is,

could you possibly have received a bimonthly pay-

ment of as large an amount as that?

A. I didn't at that time, I don't think, get that

much.

Q. Well, you work 12 months a year, don't you?

A. Yes.

Q. Now, during the fiscal year when you are

soiling milk, what's the most you ever get every two

wTcks as an advance?

A. At that time I should judoce I probably—my
peak would be, maybe, [58] $600.00.
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The Court : How much ?

The Witness : $600.00, probably around

The Court: Maybe if you will step back, Mr.

Grigsby, the witness will speak louder. I have diffi-

culty in hearing him.

Mr. Grigsby : Excuse me, your Honor. And you

know this is for either '43 or '44 ? A. Yes.

Q. You may hand it to the Court.

The Court: Do you know whether it is for '43

or '44?

The Witness: I wouldn't swear to which one it

was until I checked against their books to corres-

pond with it, but I do know that them two you

marked '43 were received for the same year's opera-

tion.

The Court: All right.

Mr. Grigsby: I think that's all, at this time at

least.

Cross-Examination

By Mr. Davis:

Q. Mr. Monaghan, you are the plaintiff in this

action, aren't you? A. Yes, sir.

Q. And the various parties testified to by Mr.

McAllister yesterday have assigned their claims to

you for the purpose of this suit ? A. Yes, sir.

Q. And was Mr. McAllister correct when he said

this assignment had been made for the purpose of

collections? A. Yes, sir.

Q. As a matter of fact, each of the dairymen
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still have their [59] proportionate interest in this

suit? A. Yes, sir.

Q. And the assignment was made for a matter

of convenience to have one party bring the suit

instead of 22? A. Yes, sir.

Q. Now, I don't believe you testified directly

yesterday as to whether Mr. Thuma did or did not

sign the assignment?

A. How was that question ?

Q. Did Mr. Thuma sign the assignment—Tuma
or Thirnia? A. Thuma.

Q. Thuma—did he sign the assignment ?

A. He did not.

Q. But according to your testimony he did say

that he wanted to come in on this suit?

A. Yes, sir.

Q. Have you been able to find that asignment

yet?

A. I left that assignment with Mr. Grigsby.

Q. And, of course, you don't know where it is

since that time? A. No, sir.

Q. Mr. Monaghan, how much, if you know, how

much money did you get for your milk operations

in 1945—in fiscal '45?

A. I couldn't say offhand.

Q. Would the figure $7716.83— $7716.83— be

right? A. I don't believe so.

Q. Do you have any way of determining how

much money you did get for that year ?

A. Yes, I have the figures at home, but I didn't

bring them with me.
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Q. You don't have them here? A. No.

Q. Now, the figure I have just quoted is the

figure that the [60] co-op books show you received

in money for '45. A. Yes, sir.

Q. Now, there also were some slight deductions

:

$2.05 for merchandise deduction and $157.08 for the

two percent. All those figures added together should

be the figures the judge has on the sheet that he has

which would amount to around 78 or 79 hundred

dollars

The Court : $7852.34 is the figure listed here.

The Witness: That should be correct, then; I

just didn't remember exactly.

Mr. Davis: All right. You don't have any inde-

pendent memory as to what money you did get that

year? A. No.

Q. You are willing to take the books of the co-

op then? A. Absolutely.

Mr. Davis : And I think it has been testified that

the sheet you have, your Honor, was made from the

co-op books.

The Court: Yes.

Mr. Davis : Now, Mr. Monaghan, you started de-

livering milk, I think you said, about 1942 ?

A. In the spring—in April, I believe it w^as

—

1942, as I remember now.

Q. Do you know anything at all about what was

done in connection with milk prior to 1942?

A. No, I was running a bottle route of my own

at that time.
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Q. Now, you also are a produce producer, aren't

you?

A. Very little—a few potatoes occasionally, but

very little ; nothing else.

Q. Well, you have had some potatoes every year,

haven't you? [61]

A. I sold 1300 pounds in '46, I believe it was.

Q. I'm sorry, I didn't get that?

A. I sold a few in 1946. I don't remember as

I sold any in '45. I wouldn't be positive of that.

Q. You don't remember of that?

A. Very few, anyway.

Q. Now, I think in answer to a question put by

Mr. Grigsby you testified that you have been paid,

as Mr. McAllister says he has been paid, twice a

month? A. Yes, sir.

Q. On the basis of a definite fixed amount per

himdred pounds?

A. Was—our advance was fixed.

Q. All right, I am not going to argue whether it

was an advance or payment. Anyway, you have

received money every two weeks based on particular

price for a hundred pounds of milk ?

A. Yes, sir.

Q. Is that correct? A. Yes, sir.

Q. According to the grade and according to

test? A. Yes.

Mr. Grigsby : If your Honor please, I would like

to caution the witness he doesn't have to say *^yes"

to every leading question. It is designed to deceive
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the Court and have the record portray what isn't

the fact.

The Court: Well, I think the witness

Mr. Grigsby: I don't see the necessity for any

trick question.

The Court: Well, I think the witness can take

care of himself.

Mr. Davis: Now, your Honor, I don't think I

am trying to trick anybody. Mr. Grigsby puts words

in their mouth to say it [62] was an advance. I

don't. I want to know what was done.

Mr. Grigsby: Now, the slips furnished by the

co-op have the word '^advance." I didn't create the

word. It is there.

The Court: Well, counsel can argue it some

other time.

Mr. Davis: Yes, I will be happy to.

The Court : You may proceed, Mr. Davis.

Mr. Davis : But you have been paid, or advanced

as the case may be—you have received money every

two weeks on this schedule? A. Yes, sir.

Q. And did you likewise receive a winter bonus

during the winters of so much a hundred pounds?

A. Yes.

Q. Fact of the matter is, that has been general

—

the same system is set up for all the milk producers,

isn't it? A. Yes.

Q. Now, I asked Mr. McAllister yesterday as to

the mechanics of getting this so-called advance and

he testified the thing was automatic : every two weeks

you got your check for the milk that had been de-
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livered the previous two weeks
;
you got it by pick-

ing it up at the creamery. Is the same thing true

as to your milk? A. Yes, sir.

Q. Now, Mr. Monaghan, will you tell the Court

how you arrive at the figure that you are entitled

to, $3285.04, in this?

A. Through precedent as much as anything else.

Something has been handled that way all the way

along and were given to understand we w^r-^ to

receive that.

Q. I understand; you testified to that yesterday.

But I [63] w^ant to know how you arrived at that

figure. What figures did you use and how did you

get to that point?

A. We took their annual report.

Q. Well now, you are the plaintiff in this case,

aren't you? A. Yes, sir.

Q. All of these figures have been prepared under

your direction? I am talking now about the figures

for the different claims, Mr. Monaghan. Of cor-'- '^.

I know the basic figures come from the co-op, but

I want to know and I want you to tell the Court

how the various amounts that the men claim have

been arrived at.

Mr. Grigsby: If you know

The Witness: I didn't know what my actual

share would be.

Mr. Davis : Well, do you know how these figures

were prepared?

A. I don't know that I understand just what

vou mean.
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Q. Do you know, Mr. Monaghan, what figures

were used and how you arrived at the end figure,

$3285.04, as being the amount you claim to be due

to you?

A. I figured, prorated on the amount of milk

I sold, on an equal share.

Q. Yes, now, prorated against what? Mr. Mona-

ghan, these slips you have show^n the Court show

that you were paid a certain percentage, I believe

you testified, of the money you had already received

that year. Now, is that the way you arrived at these

figures, for the year 1945?

A. It would be on that basis, yes. Whatever is

the share of the profit from the creamery prorated

would be my share.

Q. All right, I think maybe you are getting

somewhere now. On the profit of the creamery pro-

rated according to some share?

Mr. Grigsby: Mr. Davis, I might save you time

to say I made the computations and he don't know

anything of how I made it.

Mr. Davis: I suspected that was the case.

Mr. Grigsby: Why don't you be frank with the

witness ?

Mr. Davis: All he has to do is tell me he don't

know.

Mr. Grigsby: Well, he can't answer your ques-

tion how he arrived at these definite

The Court: Coimsel should not argue now.

Mr. Grigsby: I object to this snide cross-exam-

ination.
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The Court: Objection is overruled.

Mr. Grigsby: There isn't a jury here.

The Court: Objection is overruled.

Mr. Grigsby : No use pettifogging a case through

before the Court.

Mr. Davis: Mr. Monaghan, do you or don't you

know how you arrived at the figure $3285.04 as be-

ing the money due to you ? A. No, sir.

Q. And do you know how the figures for the

other plaintiffs who have assigned their claims to

you were arrived at? A. No, sir.

Q. All right. I think you testified yesterday that

the bulk of the milk which was delivered by the

farmers is sold to—is sold as bottled milk. Will

you tell he how you arrived at that [65] conclusion ?

A. From the co-op's report.

Q. About when did they make such a report,

Mr. Monaghan?

A. We get them often. It was verbal reports.

Q. You actually don't know of your own knowl-

edge as to how much of the milk is sold in bulk and

how much as manufactured product, do you?

A. Not exact amount, no.

Q. Well, I mean a proportion: Do you know

of your own knowledge that a large proportion

—

almost all of the milk—goes into bulk milk, as you

testified yesterday? Do you know that of your own

knowledge? A. Into bulk milk?

Q. Yes, into

Mr. Grigsby: Y(Hi mean, sold in tcnvn in bottles,

don't you?

1
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Q. (By Mr. Davis) : In town and to the Army,

yes.

A. Yes, I know a large part is sold in bottles.

Q. How do you know that?

Mr. Grigsby: Common sense.

The Witness: I just know it.

Q. (By Mr. Davis) : I'm sorry, I didn't hear?

A. I just know it, I say.

Q. Have you had anything to do with delivering

this milk after you deliver it to the co-op?

A. No, sir.

Q. Then you don't know of your own knowledge,

Mr. Monaghan, as to how much of this milk goes

to any particular place, do you? A. Yes, sir.

Q. Well, how do you know it?

A. From reports. [66]

Mr. Grigsby : A little louder, please.

The Witness : From reports from the co-op.

Q. (By Mr. Davis:) All right, I asked that a

while ago. Where and when were those reports

—

such reports—made, and what was the nature of

the reports?

A. Made them in our meetings, of course—our

annual meetings.

Q. Now, you have annual meetings of the co-op,

don't you? A. Yes, sir.

Q. And at those meetings the co-op affairs are

pretty well explained to anybody interested, isn't

that correct? A. Yes, sir.

Q. And these various financial statements we
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have been talking about here are produced and gone

over at those meetings? A. Yes, sir.

Q. And you have attended those annual meet-

ings? A. Yes, sir.

Q. Any special meeting they have had, you have

attended most of those, I suppose ?

A. I didn't catch that last question.

Q. The special meetings of the stockholders, you

have attended those from time to time?

A. Yes, sir.

Q. And you also have met with the Board of

Directors from time to time about this milk prob-

lem, haven't you?

A. I don't know as I ever met in a regular board

meeting in regards to it.

Q. You haven't ever been a member of the Board

of Dire<3tors, have you, of the co-op?

A. Yes, sir, for a short time this winter.

Q. How long a time?

A. I believe I was sworn in on the seventh of

December and I served until the annual election.

Q. That would be the seventh of December, 1946 ?

A. Yes, sir.

Q. And you served until the annual election,

w^hich was in January, '47?

A. No, it was in the latter part of February,

I lielieve it was.

Q. All ri.c:ht, I don't want to put the date in

your mouth. All right, then, you served about two

months on the Board? A. Approximately.
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Q. Now, did you hear me read to Mr. McAllister

yesterday certain minutes of the Board of Directors

meeting in which you had some discussion ? Did you

hear that? A. I don't remember that, no.

Q. Do you remember attending a meeting of the

Board of Directors at which a discussion was had

of the milk dealers' problems and you did some dis-

cussing at that meeting ? I believe that was in 1943.

A. I don't remember, no. I don't remember

what you are referring to.

Q. Don't remember whether you were there or

not? Now, do you have any knowledge, Mr. Mona-

ghan, as to the percentage of profit—so-called profit

—surplus, maybe we would call it—of the dairy de-

partment that arises from the sale of bulk milk

and the percentage that arises from manufactured

products ?

Mr. Grigsby: Objected to as immaterial.

The Court: Overruled. You may answer, if you

know.

The Witness: Ask that question again, please.

Q. (By Mr. Davis) : I asked you, Mr. Mona-

ghan, if you know of your [68] own knowledge, any-

thing about the percentage of profits that arise from

the operation of the part of the plant they call the

dairy and from the part of the plant that they call

the creamery, in other words, the manufactured pro-

ducts and the bulk milk products ?

A. Why, I know what they are supposed to

receive for the bottle of milk. I don't know what

they pay for it. I couldn't
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A. I said, I know what they re<!eive for the

bottled milk.

Q. Who? What who receives?

A. The co-op receives for the bottled milk.

Q. And how much is that ? A. 35c a quart.

Q. And that has been raised from 30c within

the last three or four months, something like that?

A. Since the first of September, I believe it was.

Q. Yes, five months?

A. It was 30c previous to that.

Q. That is how much?

A. It was 30c previous to that.

Q. Do you know how much is received from the

milk they sell the Army?
A. No, I couldn't quote prices on that.

Q. Now, Mr. Monaghan, these so-called profits

include the proceeds from both the manufa-ctured

products and the bulk milk sale, don't they? Now,

if you don't know, say so; if you do know, I want

your answer. A. No, I don't

Q. They do not? Your answer is that the so-

called profits do not include the proceeds of both

the creamery and the dairy? [69]

A. I don't understand that— the way that is

handled—exactly.

Q. Well, I will try to be more explicit. Yester-

day these was a figure thrown around here of $57,-

000 as the so-called profits of the dairy department.

Now, what I want to know is if you know as to

whether or not that figure includes profits from

the bulk sales of milk—the sales in bottles—and the
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profits of the creamery department—the popcicles,

the cottage cheese, the ice cream, the other manu-

factured products—as well?

A. Well, my understanding on that is that there

is a certain percent in there. The way they have

explained to us—the co-op explained to us—they

failed to keep their books; they can't tell us what

percent.

Q. All right, and then to answer my question:

Do you have any knowledge what percent?

A. No, sir.

Q. And you don't have any knowledge because

they failed to keep their books so they can't tell

you so you can't tell me? A. Yes, sir.

Q. Now, I think you were present at an informal

meeting of four of the Board of Directors about

a year ago—maybe a little over—maybe not quite

a year ago—in which a discusion was had about the

1945 milk. Do you remember being there at that

time ? A. I was.

Q. Will you tell the Court what the discusion

was at that time?

A. Well, it was—tried to figure out some settle-

ment with the co-op Board that were present, but

they didn't know legally [70] what they could do,

and it was suggested that they bring it before the

Court, as has been done.

Q. Who were present there beside the four mem-
bers of the Board of Directors ?

A. I couldn't give you a list. I don't know.
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There was quite a number there, but I couldn't

name you

Q. Could you tell me some of them?

A. Well—oh, Mr. McAllister and myself, and I

don't know, quite a number.

Q. What—I am sorry?

A. I say, there was quite a number other dairy-

men there, but I don't remember.

Q. Would that be the committee from that dairy-

men's group that Mr. McAllister was talking about

yesterday ?

A. We didn't really have a dairymen's associa-

tion. In fact, that's what started a dairymen's asso-

ciation at that time. We just called a group of

dairymen together to meet with the Board.

Q. Was anything said at that time about all the

milk dealers demanding $57,000 from the co-op?

A. I don't know whether you would call it de-

manding. We argued we should have it, that we

was entitled to it.

Q. Was the figure $57,000 mentioned?

A. Yes, sir.

The Court: Pardon me, counsellor. I don't re-

member any testimony about $57,000. There was

testimony about 53,000 and some hundreds of dol-

lars.

Mr. Davis: I think, your Honor, the figure is

$57,001 and some odd cents.

The Court: Oh, that is including the income

from rents. [71]
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Mr. Davis : Yes, and if I understood Mr. Mona-

ghan 's testimony yesterday on direct examination

he said he was present at the time a demand was

made for the $57,000. Now, I may be mistaken, but

that is

The Court: Yes, $57,001.58. I had overlooked

that. You may proceed. Maybe you had better ask

the question again or have it read.

Q. (By Mr. Davis) : Now, Mr. Monaghan, I

want to know if you demanded—if demand was

made of the co-op Board, that you be paid—by you

I mean all the dairymen—be paid $57,000?

A. You might call it demand.

Q. Well, the fact of the matter is, it was more

or less a friendly discussion, wasn't it, to find out

what could be done? A. Yes, sir.

Q. And you sat down with the Board and you

said: **We feel we have got some money coming.

This shows a profit for the dairjrmen." And then

the members of the Board said what you have pre-

viously testified here, that '^we don't know whether

we can legally do it or not, and we don't know
whether we can pay it or not if we could legally

do it, but we would like to see you get some money,"

something on that order. Wasn't that about what

happened in that?

A. They didn't say **some money." They said

we was morally entitled to it, but they didn't know
whether legally they could pay it or not.

Q. And at that time, it was suggested the mat-
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ter might be [72] brought before the Court and

settled? A. Yes, sir.

Q. And following that this suit was filed?

A. Yes, sir.

Q. Now, I am not clear on the matter of these

slips. Mr. McAllister testified these slips, similar

to the ones you have presented here, came at the

time that the extra money was paid after the end

of the year. Is that also your testimony?—These

slips that have been presented here as Exhibit 5 ?

A. These slips were issued after the audit, and

when they got their preliminary figures from the

auditor the first time that they paid the 20%—see,

that would be the spring of '44— they says we

haven't the final audit, but we do know that we can

safely make a part payment on it. If the farmers

needed money to operate in the spring, they said,

w^e can pay 20% safely, we know, now and they

did so. Then after the—they got the ])ooks back

from the auditor—he had gone back to Jmieau and

took the books back there—when they got their final

figures and everything was all paid off—everything

—all the deductions and everything—we got the

balance from the second payment.

Q. And those figures are based on a percentage

of the milk—a percentage of the payment amount

you had ])reviously been paid for milk that year?

A. Yes, sir.

Q. Mr. Monaghan, just for the infonuatioii of

the Court, these audits have always bcvii made ))y
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an outside firm, haven't they. They are not made

by the co-op accountants?

A. Yes, an outside firm. [73]

Q. The particular years under consideration, I

believe, they were made hy a man from Fairbanks

—a firm from Fairbanks'?

A. Mr. Neill, I believe—Neill and Clark.

Mr. Davis: Excuse me a minute, your Honor,

please? That's all, Mr. Monaghan.

Mr. Grigsby: That's all, Mr. Monaghan.

The Court : That is all, Mr. Monaghan. Another

witness may be called.

Mr. Grigsby : Mr. AUyn, will you take the stand,

please ?

MARVIN ALLYN

being first duly sworn, testified for and in behalf of

the plaintiff as follows

:

Direct Examination

By Mr. Grigsby :

Q. Mr. AUyn, I will hand you a document—well,

first, what is your position with reference to the

Matanuska Valley Farmers Cooperating Associa-

tion?

The Court : Let us get his name first.

Mr. Grigsby : What is your name ?

A. Marvin Allyn.

Q. Have you a position in the defendant cor-

poration? A. It is
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Q. What?
A. Chief Accountant and, more recently, assist-

ant general manager.

Q. And how long have you been an accountant

for the defendant ?

A. Since the 15th of January of this year. [74]

Q. Now, can you tell the Court what this docu-

ment is?

A. That is a copy of the annual audit for the

fiscal year 1945 and prepared by Neill, Clark and

Company, Public Accountants.

Q. And who made this copy?

A. The accounting firm in their offices.

Q. That was made when ?

A. It will be dated on the cover sheet: It is

dated February 11, 1946.

Q. Is that part of the records of the defendant

corporation? A. It is.

Q. Have you examined this—you had nothing

to do with the preparation of this ?

A. None whatever.

Q. Have you examined it so that you under-

stand the data given here in this compilation?

A. I understand the result as presented there

and the certificate of the auditor.

Q. AVell, do you understand how the results were

arrived at—the computations?

A. Not fully. Tn other words, the records were

prepared and examined—audited—to the satisfac-

tion of th(^ ])ul)li(' accountant who (^x])ress(^s in his
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certificate his satisfaction that they are accurate

and correct.

Q. I wasn't asking you about their being true

and correct. I don't doubt that. But I ask you if

you liave made examination of this audit so that

you understand the system on which it was made?

And can explain them? A. I believe so.

Q. And have you examined—have you ever ex-

amined that contract that is in evidence ?

A. Not minutely. [75]

Q. Well, you have discussed this case, haven't

you—this controversy—with the Board of Directors

and with Mr. Davis ? A. Yes.

Q. And you understand what this law suit is

about? A. Yes.

Q. Have you read this paragraph (7) of the

contract which is in evidence, Mr. Allyn, which

provides for the terms of payment for products

—

agricultural products—sold to the co-op, and which

states that, with reference to the terms of pay-

ments, certain deductions will be made as follows:

*'(a) repayment of advances made to Pro-

ducer imder Paragraph 4 of this Contract and

interest on said advances; (b) reasonable

charges for the services of receiving, handling

and selling said agricultural products under

Paragraph 5 of this Contract;"

Now, can you, in this audit, point out where that

charge is made—reasonable charges for the receiv-
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ing, handling and selling? Are you familiar with

this enough so you can find those charges ?

A. These charges—the operation of the cooper-

ative organization—you must maintain your office,

your entire organization, your depreciation, your

financial reserves—it requires the entire unit—and

the expenses of the Association, and they are taken

in your profit and loss statement for the Associa-

tion. Your indirect—your operating exjDcnses cover

all products.

Q. Yes, Mr. Allyn; my question wasn't that.

My question was whether you can turn to the page

there where the charge for [76] handling, receiv-

ing, re-selling the products is set forth—that sep-

arate charge?

A. No. They are handled as a cooperative or-

ganization.

Q. Well but, there is a place in the book there

where the expense of handling is set forth, isn't

there?

A. No. You have your—for instance, a delivery

expense; you have got depreciation; you have got

gas and oil
;
you have got maintenance and all your

other expenses are a part of the cost of handling.

Q. Is that set forth an}^hcre in this book?

A. Oh yes.

Q. Well, that's what I want.

A. (Leafing through book) Schedules 8 and 9,

your Honor—it is shown on Schedule 8 and Sched-

ule 9. It must be taken as a combination of ])oth.

Q. Well, Schedule 8: Now, on Scliedulc 8 in

the column headed '* Dairy and Creameiy" there is
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a total of $83,807.54. What does that figure repre-

sent 'I

A. That represents the proportion of the ex-

penses of the total Association as it was estimated

to be the percentage applicable to the dairy imit

as such.

Q. Now, Mr. Allyn, do you mean to tell the

Court that that figure $83,000 is arrived at by tak-

ing a percentage of something ?

A. Those are that portion of the expenses which

they felt justified in attributing directly to the de-

partment.

Q. To the dairy unit'?

A. To the dairy unit.

Q. For instance, they charged the dairy imit

with $552.90 for advertising. A. Yes.

Q. Well, wasn't that a direct expense? Not that

they felt [77] justified, but wasn't that actually in-

curred as an expense of advertising for the dairy

and creamery unit? It wasn't a proportion of any-

thing, was it?

A. I think so. My understanding is that they

pay, for instance, for radio broadcasting, they paid

—the monthly statement for the broadcasting com-

pany, for the newspaper advertising

Q. For the advertising of what ?

A. Of the products of the Association of which

they felt that the—perhaps the dairy products re-

ceived the benefits of two-thirds of the advertising,

or whatever the proportion might be.

Q. What do you mean, now, by that? Explain

that a little.
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Q. All right. Now, there is an item here of

''Supplies," $25,752.07, which goes to make up that

total of $83,807. Do you know anything about that

item—what that consisted of^ What supplies?

A. In those years, no.

Q. Well, in this year— '45? This is for one year,

this item here.

A. That would include sterilization equipment;

it would include the small tools that might have

been used.

Q. But we have an item of small tools of $184.

A. All right. In that year they made a separa-

tion. In the '46 audit you will find that the small

tools would be a part of your supplies.

Q. Well, what else did that $25,000 include?

A. It would include, perhaps, cans, metal

sponges ; it would include all miscellaneous supplies

necessary to operate the dairy and which did not

become necessarily a part of the finished product.

Q. Well, would it include the purchase of

powdered milk ? [78]

A. That would have to be determined from an

examination of those particular accomits.

Q. Is that accessible?

A. Here, no. That is part of the records u])

Q. Part of tli(^ records? Could you tell from

your record what that $25,752 is ?

A. With a great amount of work, yes.

Q. Now, there is an item here of ''Salaries and

Wages," $:32,869. That's the salaries and wages

incurred in running that particular unit ?



vs. C. R. Monughan 253

(Testimony of Marvin Allyn.)

A. I would say so, yes.

Q. And '^Lights, Power and Heat," $3627.39,

tliat's incurred in operating that particular unit?

A. My understanding is that that would be

merely the heat, power and light for the Anchorage

Dairy and that the heat, power and light for the

creameiy in Palmer would be under this next

schedule of indirect prorated on the base of sales.

Q. You don't think this item includes any of

the power down there at Palmer ?

A. I don't believe so. There again, this is an

opinion. I wasn't in on the preparation of these

records.

The Court: Court will stand in reess until 11 :15.

(Whereupon recess was had at 11:05 o'clock

a.m.)

After Recess

Mr. Grigsby: What was the last question?

(Reporter read last question and answer.)

Q. Mr. Allyn, have you accessible here in the

court room, the figures showing the amount of

money paid all the dairymen [79] for milk for the

year 1945? A. Yes.

Q. Could you get it, please ?

(Witness left stand.)

The Court: Isn't that figure shown in the audit?

The Witness: $136,143.47.

Mr. Grigsby: That corresponds with the figure

I have. A. It does.
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Court : Will you read that again ?

Mr. Grigsby: $136,143.47.

The Court: That is the total derived from the

sale of milk?

Mr. Grigsby : No, your Honor, that is the actual

cash paid the dairymen for their product of 1945.

Did you prepare that sheet, referring to Plain-

tiff's Exhibit 3?

A. Yes. This is one of several schedules which

I prepared for the plaintiff.

Q. You took that off—that's all in the book right

there ?

A. It's all in the book. Those were made as

information returns and any differences that may
develop, the books w^ill control.

Q. Do you know what page of the book that's

from?

A. It may come from several. I would have to

examine them both.

Q. Well, on Page 9?

A. If you will bring them here I can help you

on that. The statements w^ere not to my knowledge

prepared as evidence. They were prepared as in-

formation.

Q. Yes, I understand that. I asked you—you

can look at it right here—that is taken from Pages

17—that's that figure?

A. Yes, it is a condensation. [80]

Q. 17, 18 A. It is.

Q. And 19? A. It is.
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The Court: Are you talking about the audit

now—Plaintiff's Exhibit 4?

Mr. Grigsby: Yes, if your Honor will refer to

Page 17, 18 and 19.

Court: Yes, I have looked at them, but I will

admit that I do not know every figure on them.

Mr. Grigsby: Page 17. Now, on Page 17 you

have an item ^'Cost of Goods Sold," Dairy and

Creamery, $178,422.88. That listed on this state-

ment, and it's Page 17, your Honor.

The Court : I have it.

Q. (By Mr. Grigsby) : Now, that is the cost of

all dairy products sold, isn't it, regardless of

whether they were bought from the dairy farmers

or purchased elsewhere?

A. Yes, that should be the cost at the point of

sale.

Q. Now, $178,422.88—of that, you have testified,

$136,143.47—that doesn't appear in the books—was

paid to the dairy farmers for their milk?

A. That would be right.

Q. Now, to whom was the rest paid? That leaves

a balance of something over $542,000. 1 will call your

attention to the fiures of '*paid to the dairymen"

—

178,000 is the cost of the goods sold.

A. That should include all such supplies as be-

come a part of the finished products.

Q. Would that include, probably, milk, then?

A. That should [81] include powdered milk.

Q. Well, can it include anything that didn't go
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into the finished product? Would it include the

expense of finishing the product?

A. I am not prepared to answer that. That

would be a bookkeeping procedure for that par-

ticular period.

Q. Well, do you know whether the book shows

what that other $42,000 was paid for?

A. Oh, of course.

Q. They are not here, though? A. No.

Q. Well, could you get it—that information?

A. It could be developed, certainly.

Q. Sir? A. Certainly, it could.

Q. Excuse me a minute, your Honor. I have

deducted $136,143.47 from the total cost of goods

—

dairy products—sold, which would be the purchase

price of them, or the purchase amount paid. That

leaves $42,279.41. Now, could you ascertain from

an examination of the books when you go back to-

night what that $42,279 includes ?

A. That information should be in the records

of the cooperative.

Q. And it is accessible, is it?

A. Not readily, but it is there.

Q. Well, would you be able to bring it here to-

morrow? A. Oh, certainly.

Q. T will just hand you that as a notation of it.

Now, do you know whether or not

A. Did you understand I said this will not be

available by tomorrow? [82]

Q. It won't?
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A. It would be a complete re-check of the whole

accounting procedure for a year.

Q. Well, do you know offhand

—

A. It will take a re-audit of those expenses.

Q. Well, on Page 21 where I called your atten-

tion to the figures $83,807, which represents the

operating expenses of the dairy unit for the year

'45, would that $42,000, to your knowledge, in-

clude any of the items that go to make up that

$83,000 — for instance, ^'Supplies,'' $25,000?

A. Yes.

Q. Would that?

A. Be included in the cost of goods sold?

Q. Would that include any of that?

A. No, the 42—

Q. The 42,000 — the balance. The 136,000 was

clearly paid for milk. 42,000 was paid for some-

thing else. Now, you said it would include any-

thing that went into the finished product — per-

haps the expense of putting it into the finished

product.

A. Well, if you are driving at

Q. I am not driving at anything. I just want

to know if it includes anything that is included

in that operating expense?

A. In the cost of goods sold? It should not.

Q. How about it including the cost of the goods

sold at the dairy which consisted of powdered milk

mixed with the finished product? Would it include

that? I am trying to get at the question whether

any part of the operating expense of the unit—the

dairy unit — is comprised by that $42,000?
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A. I can only answer that by saying that it— this

statement and the separation — the allocation of all

these expenses — were done in such a manner as to

be approved by the public accoimtant who prepared

these figures

—

Q. Now, I didn't question that fact. Now, you

needn't mind that at all. I am trying to get at

this: Supplies, $25,752 — could you get that in-

formation with about the same amount of difficulty

as you could get the information what the 42,000

went for? It would be about as hard a job, wouldn't

it? A. It would be.

Q. And supplies purchased imder the head of

operating expenses of the dairy and creamery for

1945?

A. Did you ask me a question on that?

Q. No, I didn't. If you do account for where

that $42,000 went, that will answer my other ques-

tion and I will ask you to produce it as soon as

possible, and tomorrow morning if possible.

A. Well, that would be out of the question.

It would be a re-examination of the accounts—it

would be detailed audit for the whole year. It

took this man, I estimate, two months to prepare

these statements and examine these records and

you are asking that I make even a further break-

down than this man did.

Q. Of one item.

A. Well, I have got to find out—everything has

got to tie together. You can't pick out any one.

Any figure on any of these statements is tied to
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and derived from or in conjunction with every

other figure.

The Court: May I ask a question there? In

your general books [84] would there be a separate

account under the head of supplies which would

give you the information desired here as to the

items of the $24,752 very quickly? Have you got

any such heading in any of your books marked

^'Supplies?"

The Witness: During those years I would have

to go back and see.

The Court: You may find it on one or two

pages ?

The Witness: But that still wouldn't answer his

question. We would have to go back to the original

invoices and vouchers.

The Court : I do not know whether counsel would

want to go back and examine the original invoices

and vouchers. Perhaps the book or page would

show the various items of supplies included in this.

The Witness: It won't by name. It would be by

amount and reference to the vouchers.

Mr. Grigsby: Would it show the article?

A. No, you would go back to the original voucher

and invoice which are, of course, in the warehouse

in the archives.

Q. Well now, Mr. Allyn, this statement: Have

you got that exhibit there?

The Court: I have this one — I have the copy

of the audit.

Mr. Grigsby: No, the one I just had in my hand.
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Now, here is the item of $178,422.88, which consists

of $136,000 paid to the milk farmers and the figures

I gave you of $42,000 paid somewhere else. Now,

I will state that in 20 minutes the bookkeeper

down there was able to give me the figure on what

was paid [85] to the milk farmers. Now, why

couldn't the figure paid for powdered milk for the

year 1945 be given just as quickly?

A. Because that amount is — record is kept for

each individual farmer. The individual farmer

isn't interested in how many pounds of, or ounces

of powdered milk were used in a certain day or a

certain month, but he is interested in knowing how

much milk he delivers and what he got for it.

Q. But you kept a record of what you paid the

farmer for raw milk? A. Right.

Q. And you kept a record of what you paid

somebody else for powdered milk for the year '45?

That's down there? A. On an invoice.

Q. Well now, is it going to take days and days

to find out how much powdered milk you bought in

1945?

A. If you want to know just powdered milk, no.

Q. Well then, I want you to get that.

A. All right.

Q. Now, what other

—

Mr. Davis: You Honor, might I ask a question

hero to see if we could clear this up a little?

The Court: Go ahead.

Mr. Davis: I am wondering, Mr. Grigsby, if

you are interested in finding out how much powdered
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milk was bought in that year, or are you interested

in what items went in the $43,000?

Mr. Grigsby: I am interested, I will state to

Mr. Davis, in finding out whether the operation

expense of the dairy unit [86] included the pur-

chase of any supplies. Now, it included $42,000 that

went for something.

Mr. Davis: All right, I think he answered that

when he began here. He said that the $42,000 in-

cluded supplies which went into the manufactured

product.

Mr. Grigsby: That is his opinion. All right,

I want to know how much?

A. It would also include packaging

—

The Court : Also include what ?

The Witness: Packaging material — your ice

cream cartons, your milk bottle caps, your egg car-

tons, the seals on an egg carton; it would include

your sugar; it would include your flavorings; it

would include all the other ingredients of your ice

cream,

Mr. Grigsby : Is that the

A. Of your mix.

Q. What other finished product do you make

down there besides ice cream?

A. Ice cream, ice cream mix — during those

years they made chocolate milk.

Q. We are talking about one year— '45.

A. During that year—I have a list of and the

amounts, the sale values here of the different prod-
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nets that were manufactured and sold by that de-

partment during that year.

Q. I am very glad to hear that. Now, you

have stated certain ingredients that would include.

Now, can you state whether that item, $25,752,

charged to supplies, includes those items ?

A. It should not. [87]

Q. But you don't know positively whether it did

or not^

A. I didn't keep the records, no.

Q. When I asked you what it did include you

mentioned tools, but tools is segregated as $184.

A. Yes. Well, I thought perhaps it might be.

I see they have broken it down into supplies.

Q. Now, can you state what that $25,000 does

include ?

A. It would include supplies used in the opera-

tion — mechanical operation, of the department.

Q. Well now, for instance, what supply? Fuelf

A. That should be in your fuel cost, I believe.

Q. Then w^hat supply? It isn't the fuel cost?

A. All your cleaning materials, that would be a

big item—your sterilization. I would include any

testing and standardizing supplies, other chemi-

cals that might be used for the same purposes.

Q. Would those total $25,000 for one year?

A. Obviously they did.

Q. Well, if they include it, but you don't know

what they would cost. Now, they don't include gas,

oil and grease? A. No.
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Q. And no doubt that gas, oil and grease was

purchased? A. That's right. That

Q. Do you know anybody here that you have

talked with that does know what that includes?

A. I don't quite understand this. We have got

—the accounting—these were set up and accepted to

the best of the accounting

Q. I know, and I want to find out what they

include. I want [88] to know what this item of

$25,000 is, and I want to know where that $42,000

went to, and

—

A. It should have gone to all of these other ex-

penses: For sugar, for milk powder, for salt,

for powdered eggs, for ice cream, or what — all of

the other ingredients of the ice cream, for the ma-

terials for packaging the equipment, those products.

Q. But you don't think those come under the

head of ''Supplies" in this statement?

A. No, they do not.

Q. Do you know positively they do not?

A. I do not positively know; I didn't keep the

record.

Q. Well, it can be ascertained, can't it, ulti-

mately?

A. Ultimately, by a re-audit of the accounting

work of that year.

Q. A re-audit of that particular part of the

accounting? A. All right.

Q. Now, I want to know, Mr. Allyn, what this

$25,752.07 included and I want to know where the

$42,000 figure you have, where that money went,
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as soon as you can get it. Now, Mr. Allyn, this

$83,807.54, is set down here under the head of

operating expenses. That means the operating ex-

penses of the dairy unit for '45. Now, that includes

the handling and re-sale of milk, necessarily, doesn't

it? A. Oh yes.

Q. It includes all the items which are set forth

as deduction (b), receiving, handling, selling milk

sold to the defendant by the dairymen — it includes

that?

A. Re-state that, please.

Q. The item, $83,807.54 includes the expense of

receiving, [89] handling and selling the milk pro-

duced by the dairymen, sold to the co-op, in 1945?

A. And all other products handled by that de-

partment.

Q. Yes, the handling of all other

A. And the — yes — and also the operating ex-

penses included in the manufacture of those other

products.

Q. Yes, all the expense of disposing of the prod-

uct of the dairymen and of the other product that

w^ent into any processed article. It includes all

that expense, doesn't it?

A. Now, when we say **all that expense" we are

leaving out the general expenses of operating the

entire Association.

Q. Of course, I am leaving all that out, of

course.

A. Then you are getting me to say all of the
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expenses of these particular products — I don't

want to be misunderstood.

Q. Well, all right, it includes all the expenses

connected with the handling, receiving and sale of

the milk delivered by the dairymen—it includes

that, doesn't it?

A. That was allocated by the bookkeeper at that

time as being chargeable direct to — in other words,

of this amount there was absolutely no question,

that went directly there.

Q. Yes, and it includes all other expenses con-

nected with the dairy, and operations of every

kind, and that's all it does include—all expense in-

curred after the purchase of the article? In other

words, the milk you delivered down there : Now, all

other expense included in handling that milk is

included in this $83,000, [90] isn't it?

A. Let me explain that: In the operation of

the Association, the Association did not have a

cost accoimting system. Everything was on a dol-

lar and cent basis during all the past years. In

an attempt to find out—they're operating a num-

ber of departments, including the produce depart-

ment. Within the produce department they handle

celery, lettuce, cabbage, potatoes—well, now, ob-

viously the detail would be tremendous to take and

figure out how much it cost them to handle celery,

how much to handle lettuce, how much for rutabagas,

how much for turnips, so for convenience they were

grouped into departments. These separations were

an attempt, without strict detailed cost accounting
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system, for the purpose of management, to deter-

mine where the Association earnings or net deficits

came from in the attempt to put everything on an

even basis so that every department could come out

at the end with neither a profit nor a loss. It is

an internal separation

—

Q. Now, that doesn't answer my question at all.

The Court : Wait a minute. Let the witness con-

clude, Mr. Grigsby.

The Witness: It is an internal breakdown for

the benefit of the management for the better control

and analysis of the income and expenses of the As-

sociation. In other words, any of these—we are

attacking these reports as if they were a cost ac-

counting system.

The Court : What did you say, attacking ?

The Witness: We are tearing these apart; we

are questioning them, as whether or not that this

allocation of $25,000 is every [91] penny or every

dollar that was in a certain place. That's why I

can't answer those questions definitely.

Mr. Grigsby: I can understand that you can't,

Mr. Allyn, and I have asked you to find out where

that $42,000 went. Now, I want to know

A. Now, you are asking a question on cost ac-

counting by this department that they

—

Q. Well, I don't care an>i:.hing about cost ac-

counting.

A. May I finish, please*? That accounting sys-

tem was not a cost accounting system. It was not

designed to give a figure of that nature. That's why

I say and the physical mechanical work involved
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will be to go back into the warehouse, into the

vaults, and find those old vouchers and analyze

them to get back to this figure. That isn't a cost

accounting figure.

Q. Now, Mr. Allyn, will you please answer my
question? You have a sum set down here of $83,-

807.54. It is set down as the operating expense

of the dairy and creamery for 1945. You have

here the operating expense of the meat imit, of the

produce unit. Now^, all those sums set down here

are the direct expense of running those particular

units without regard to the miscellaneous indirect

overhead in these items. This item of $83,807 is

what it cost to run the dairy and creamery unit,

isn't it?

A. They—the certified—the public accountant

was satisfied and certifies that that w^as the case.

Q. Well, do you know whether that was thp

case or not?

A. From personal knowledge, no. I wasn't

here. [92]

Q. Does this book purport to set it down as what

it cost to run the dairy and creamery unit?

A. Yes.

Q. All right, then, that includes all the cost of

receiving, handling and selling of the milk that

they bought of the dairymen, doesn't it?

A. Expenses that were directly attributable to

that.

Q. Yes, it includes hauling the milk to Palmer,

doesn't it, from Palmer to Anchorage?
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A. Yes.

Q. And it includes pasteurizing it here in An-

chorage ? A. Yes.

Q. It inckides every expense there is connected

with the handling of that product? A. No.

Q. Well, what expense connected with the hand-

ling of that product does it not include?

A. That product requires a certain percentage

of your manager's salary.

Q. But that is charged elsewhere, isn't it?

A. Yes.

Q. Under the head of indirect overhead?

A. Yes; therefore, this isn't all the expenses.

Q. But this is all the direct expense connected

with that unit, isn't it? A. All right, yes.

Q. You have got this $32,000 set down here for

salaries connected with that unit ? A. Yes.

Q. The salaries of the co-op—the manager and

all those other departments — is charged — appor-

tioned to the dairy unit elsewhere in these books,

isn't it, under the head of indirect overhead?

A. Yes.

Q. Now, what page is that indirect overhead?

A. That is [93] Schedule 9, I believe. It should

be the next page from your operating expense.

Q. Schedule 9 — it isn't apportioned?

A. Yes, Schedule 9, on Page 22, is your indirect

overhead.

Q. Schedule 9 on Page 22 doesn't give the ap-

portionment to the dairy unit of the indirect over-

head?
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A. That is spread on the basis of sales.

Q. Yes, but it isn't on Page 22 under Schedule

9. There is Page 22, Schedule 9.

A. Well then, let's — that's the totals of all your

— here is the way— ^^ Indirect Overhead Prorated,"

if that's the one you want — it is on Page 19.

Q. Exhibit B—now, on Page 19 : Mr. Allyn, the

indirect overhead consists of the power house ex-

pense, the cabinet shop expense, and the general

and administration expenses. That includes the

salaries of running the whole enterprise and the

general expenses of the whole enterprise? Now,

that's apportioned to the different units in propor-

tion of the amount of business each unit did, isn't

it? That is total sale? A. That is right.

Q. For instance, there is charged to the dairy

unit, $12,220.44 of the power house expense, $9,-

521 of the cabinet shop expense and $23,378 of the

general expense — that's apportioned? Do you

know what percentage of the total expense they

are charged with? A. The creamery-dairy?

Q. Yes; something like 33, is it?

A. I don't know; I would have to look it up.

(Mr. Grigsby handed book to the witness.) [94] In

this report it is not shown in the total. It is in

the—the indirect overhead is shown by three break-

downs.

Q. Well, there is a sheet there that shows per-

centage to

—

A. I take it that this

—

Q. Would it be the percentage that the total re-
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ceipts for dairy production bear to the total re-

ceipts for all sales'? A. That is right.

Q. That would be — the total receipts for all

sales being $1,091,439.21, and the total receipts for

dairy production being $361,145.56, they could be

charged with $361,145.56 — that fraction which

would result in something over along about 33%,
wouldn't it?

A. Well, I can't follow you through that.

Q. Well, suppose their sales amounted to a third

of the total sales, then they would be charged with

a third'? A. Yes, that is right.

Q. It would be on that basis?

A. That is right.

Q. That is just an arbitrary figure they set down

as being fair?

A. All the way through in all these separations

it was to arrive at the fair and equitable distribu-

tion.

Q. Yes, I realize that. All right, now, the in-

direct overhead is set down in your books and on

this statement as all the indirect overhead $128,-

653.39? Do you remember that as being about the

figure ?

A. I don't, but if it is on there, it is correct.

Q. $128,000 — that's for '45?

A. Yes, that should bo the [95] total of those

three columns in the audit report.

Q. And under the head of
'

' Operating Expenses '

'

there is $246,888 total for everything — all the

units? A. Uh-huh.
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Q. Including $83,000 charged for operating ex-

penses for the dairy-creamery? A. Yes.

Q. Now, that's all expense, isn't it?

I

A. That is all expense.

Q. Of the whole co-op?

A. These two together, yes.

Q. And in arriving at what purports to be

the net profit of the dairy, their operating expense,

to wit $83,000, and their share of the indirect over-

head, $45,121, is deducted?

A. That's '46 you are looking at.

Q. '45.

A. All right, '45. The dairy-creamery's share of

the indirect overhead, plus their share of the operat-

ing expenses

—

IQ.
No, plus their operating expenses? Plus

their actual operating expenses? The operating ex-

penses weren't apportioned on a percentage—

?

A. That's while — well, we will agree to that,

if it will add up

—

The Court : Court will stand in recess until 1 :30

this afternoon.

(Whereupon recess was had at 12:00 o'clock

noon.)

Afternoon Session

The Court: You may proceed when you are

ready.

Mr. Grigsby: May I have that Exhibit No. 3,

I think it is?

The Court: I think I have them all here.
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The Witness: You should find the same figures

on the book. [96]

Mr. Grigsby: I know they are taken from here,

but for convenience

—

Mr. Davis: 17, 18, 19, or something like that are

the pages you were asking about this morning.

Mr. Grigsby: Well, I have the figure here, on

Page 17, being Exhibit B, Mr. Allyn, under the head

of ''Cost of Goods Sold," is the item charged to

dairy and creamery, $178,422.88, and it has been tes-

tified to that 136,000 and some odd dollars was paid

to the dairymen for milk, and I left you the balance

there to look up of something over 42,000. How-

ever, that sum of $178,422.88 includes commodities

that went into the product that was sold, whether

it was a processed product or raw milk it can't

consist of anything except material that was sold.

In other words, it don't include anything besides

milk, cost of powdered milk and any extracts that

went into the ice cream — tliat's vanilhx sugar —
it includes stuff that went into food that was sold,

is that right?

A. In conversation with members of the As-

sociation during those years, and with former gen-

eral manager, they believe that to the best of their

recollection that in your supply figure of $25,000

that there were some other supplies such as sugar

and butter and eggs in the supply figure, so that

your cost of goods sold there would include not all

of the actual cost of the manufactured products.

In other words, during the inventories, an inventory
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of supplies may have contained— they recollect that

it contained part of the sugar, for instance. It

might [97] have included some of the egg powder.

So that you may have some of the costs of the fin-

ished product also allocated to the supplies. Now,

I don't mean to say that there is any duplication,

but—

Q. Do you know that there wasn't any?

A. Absolutely.

Q. How do you know?

A. Because these were audited and checked for

exactly that sort of error by the public auditor,

and he certifies that to the best of his knowledge

and belief, and after spending two months checking

these books as an independent auditor, he is willing

to certify that these separations are correct and

there is no duplication.

Q. Well, is there a certificate attached to this?

A. I think it is your first page. It will be the

second or third page.

Q. Now, the final paragraph of the certificate

signed by Neill, Clark and Company — not by any

agent, but by the words ^^ Neill, Clark and Com-

pany:"
'* Subject to the comments contained herein, and

in conformity with the system of accounting con-

sistently maintained by the Association, we certify

that, in our opinion, the accompanying balance sheet

and related statement of profit and loss fairly

present the financial position of your Association as
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at November 30, 1948, and the income for the fiscal

year so ended, respectively.

** Yours very truly, [98]

'*Neill, Clark and Company''

That is the certificate you allude to?

A. That's right.

Q. Now, you say that after talking with some

of the gentlemen here, including members of the

Board of Directors, they are of the opinion that

the item of 24,000 and odd dollars charged to sup-

plies for the dairy department could have included

some such things as sugar and any part of the

powdered milk^ A. It could have, yes.

Q. Eggs?

A. Powdered eggs — not eggs purchased from

the farmer.

Q. Not from the farmer? A. Oh no.

Q. But it could have included some part of what

went into the finished products ?

A. Yes, that is right.

Q. That was mostly ice cream, wasn't it?

A. Finished product?

Q. Of the creamery down there?

A. Ice cream, ice cream milk, are

—

Q. Mix? A. Mix—are tlie largest.

Q. ^rheii tliis item of $178,000 which is listed as

the cost of the goods they sold would also include

the cost of powdered milk, wouldn't it?

A. It would include the amount that we used

other than which would have been included in the

other supplies expense, if any was included.
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Q. In other words, they have charged a part of

the powdered milk to operations under the head

of supplies and part of it to the cost of goods

sold? A. That might have happened, yes. [99]

Q. And you don't know in what proportions?

A. No.

Q. There is no way of ascertaining that, is there ?

A. There is by comparison of the supplies ex-

pense of the various years to see if your

—

Q. That's the thing that would be so hard to

find? A. That is right.

Q. Anyway, this $178,000 listed as ^^Cost of

Goods Sold" can't include anything else except the

cost of edibles, can it? It includes $136,000 for

milk, and then it includes amounts paid for other

commodities which are re-sold, doesn't it?

A. That is the best accounting practice, yes.

Q. What I am getting at is it doesn't include

any production expense? It doesn't include any-

thing except what was sold, does it?

A. No. It should include—it should include

—

under cost accounting it would include the cost of

the product at the time it was sold. This not being

a cost accounting system is the reason why in the

separation that you may have the same item of

expense. For instance, you might find that during

that year they had ice cream cartons — part of it

may have been charged in with the cost of goods

sold as part of the finished product, whereas pai-t

of it may be carried as supplies. It is one place

or the other; it isn't both.
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Q. Well now, how do you know it isn't both?

Neill, Clark and Company couldn't tell whether it

was both or not, could they?

A. Oh, indeed they can. They have done it.[100]

Q. Well now, this item of $178,000 that is marked

as cost of goods sold includes eggs, too, doesn't it?

A. Yes.

Q. That includes all the eggs they bought of

the farmers, doesn't it? A. Yes.

Q. Is that a part of a dairy product?

A. No. It is a part of the earnings of that de-

partment—the profits made on eggs.

Q. What department?

A. Dairy. It is included in there for convenience

according to his managerial separation by depart-

ments. It is in that $57,000.

Q. In other words, there is no egg department?

A. No.

Q. So they put the ^gg department in the dairy

department? A. That's right.

Q. And part of that $178,000 includes what was

paid for eggs which are sold as eggs?

A. That's right.

Q. And can you ascertain what part of that went

for eggs, in '45?

A. That can be ascertained, not from my record

here.

Q. No, but you could get that very readily?

A. That is right. Of the sale price, I can tell

you what the sale price of the eggs were.

Q. Can you get what the cost of the eggs was?
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A. I haven ^t that here. That can be gotten.

Q. Yes, well, $178,000 is listed here as the cost

of all goods sold for the dairy unit? That includes

all they paid for milk and all they paid for eggs,

and part of what they paid for powdered milk

and part of what they paid for sugar, but not [101]

necessarily all of what they paid for sugar?

A. That is right.

Q. Some of it might have been included in cost

of supplies?

A. That is right, and the same thing with your

cartons—may or may not appear part in one break-

down or the other.

Q. Well, cartons, also, if that was possible, they

could have charged bottles to it, couldn't they?

A. That is right.

Q. Do you know whether they did or not ?

A. No, I don't.

Q. And if they did charge bottles to cost of

goods sold, would they charge part of the bottles

and then charge part of the bottles to supplies,

both?

A. It may have been done. It's all a part of the

expense and

—

Q. Well, can you explain why, if the co-op had

to buy a certain amount of powdered milk to use

in the manufacture of ice ceram, in their book-

keeping system they would charge a part of it to

supplies, part of the powdered milk to supplies and

then a part of it to the cost of goods sold?

A. Yes
;
yes.



278 Matanuska Valley Farmers, etc,

(Testimony of Marvin Allyn.)

Q. Why?
A. You start your accounting period with an

inventory of supplies which would include the

sugar or any particular item of expense for supplies

— I shouldn't say expense — supplies. Then you

have your purchases of that commodity during the

year. At the end of the year you deduct your in-

ventory, during your inventory adjustment. The

difference between your beginning inventory and

your ending inventory, very conceivably could have

been put in *^ supplies," whereas during your cur-

rent purchases during the year could have been

charged direct to the [102] dairy.

Q. Well then, for instance, if you had some

powdered milk left over, which is included in the

inventory, that was purchased in the year '44,

and that's on hand for the fiscal year '45, that

might be charged to supplies, is that what you

mean?

A. No, it would only be a difference between the

beginning and the ending, yes.

Q. Well now, that left-over powdered milk that

you have had there in your inventory after the

'45 operations was purchased during '45, wasn't

it? A. Yes.

Q. Then when you begin the year '46 that sur-

plus would be charged to the supply item for '46,

wouldn't it? Is that what you mean?

A. That's right. Each year stands on its owii.

Q. Well then, they would have in the fall of

'44 there might be a surplus of powdered milk
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left over at the conclusion of the year's operations?

A. That is right.

Q. And you start off the year '45, v^hich is in

question, and that would be charged as supplies

for the year '45? You said with relation to '46

and '45 that would be true, now that would be

true with reference to '45 and '44, wouldn't it?

A. Yes.

Q. But it is charged as a purchase in '44, isn't

it?

A. Now, if I follow you, the amount which is

actually used in the manufacture is charged to the

particular year. What you have at the end of the

year is transferred to the year in which it is actu-

ally used, regardless of when it was puchased. That

year, [103] if it was purchased and on hand, that

year's operations are given credit for.

Q. Now, let me start over: Suppose you start

running that creamery down there in January,

'44, and you have to have some pow^dered milk

and you buy it and pay cash for it. Now, that is

entered as costs of goods that you bought, isn't

it—goes in the book somew^heres?

A. (Witness nodded.)

Q. Now, when you sell that product you put

in the item the cost of the goods, of that powdered

milk? That all goes in there, doesn't it?

A. Yes.

Q. All the powdered milk you bought in your

first year's operation is charged as part of the

cost of the goods sold? A. Yes.
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Q. Then you got some of it left? A. Yes.

Q. It has all been charged once and then you

charge it again the next 3^ear as supplies?

A. No, you don't.

Q. Well, that's what you said you did.

A. Well then, I didn't follow your reasoning.

Q. Well, you can get what part of that $42,000

w^ent for eggs, can you ? A. Yes.

Q. And that includes eggs that were brought here

as eggs and sold as eggs, doesn't it?

A. That is right.

Q. There weren't any fresh eggs mixed with the

ice cream, w^ere there?

A. No, not to my knowledge.

Q. However, you couldn't without some time, find

out what [104] the powdered milk bought for that

year? That would take a little research?

A. That is right.

Q. And the sugar?

A. Yes. It would take considerable research

because those records are in storage. You have to

go back to the originals.

Mr. Grigsby : Is Mr. Brunelle in the office ?

The Court: He is not, sir, and it may be that

the exhibit is on my desk, although I do not recall

having seen it today.

Mr. Grigsby : It is hard for

—

The Court: Court will stand in recess for about

three minutes while I make a search.

(Whereupon recess was had at 1:55 o'clock

p.m.)
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After Eecess

The Court : I have been unable to find the miss-

ing exhibit and I do not see that it could have

been lost in my office.

Mr. Grigsby: Your Honor, the exhibit has been

taken off these sheets and it is not irreparable.

The Court: I remember it distinctly because it

had one column for 1945 and one for 1946 and I

think Mr. Davis suggested the 1946 part was not

admissible.

Mr. Grigsby: Well, your Honor, here it is.

The Court: Very well.

Mr. Grigsby: Have you any way of ascertain-

ing from the books of the corporation, Mr. Allyn,

taking the figures $57,001.58 as the net profits of the

dairy unit, what proportion of that [105] profit was

earned by the creamery?

A. Accurately, no. It can be—it has been done

in past years on a basis which had the approval of

the dairymen and the Board of Directors. It was

done

—

Q. For '45, was it?

A. The calculation in '45 was made. That is

not approved by the dairymen.

Q. Not approved by the dairymen? Is that in

your possession down there now — that calcula-

tion? A. I have some notes on that.

Q. Can you state now from the stand the amoimt

of profit in dollars and cents that the creamery

made?
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A. A separation on the same basis—a division

of the $57,000?

Q. Yes.

Mr. Davis : You had better let him get his notes,

maybe.

Mr. Grigsby : Yes, he can do that. I just wanted

to know if he could do it.

(Witness procured his notes.)

The Witness: On the basis of the calculations

made for the year 19— , fiscal year 1944—profits or

earnings of the creamery I determine to be $20,-

457.87, and of the dairy $36,543.71.

Q. That's for '44?

A. That's for '45, following the same calcula-

tions — same basis of calculation — as was ac-

ceptable in 1944.

Q. But you haven't figured it up except on the

basis of '44? For '45?

A. That's right, because the accoimting system

is, as I pointed out, is not a strict cost accomiting

system. [106]

Q. I understand, but in '44 what was the profit ?

You figured '45 on the basis of '44 and say there is

a profit to the creamery of some $20,000. What
was the profit in '44? Well, can you say whetlier

it was about the same or not?

A. In '44 it was more. In

—

The Court: Before you go into that: You have

used two words here, dairy and creamery. I think
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I understand dairy; what does the word creamery

cover?

The Witness: The creamery is the Pahner

creamery, including the profit on production other

than milk—other than raw milk.

The Court: That would include eggs and ice

cream ?

The Witness: Eggs and ice cream.

The Court: All right, go on.

The Witness : I would like to repeat : This was

what was considered to be, and was accepted by all

parties, as the fair and equitable separation.

Mr. Grigsby: In '44?

A. Yes. Of necessity it is arbitrary.

Q. Very well, now
The Court: Now, let me see; just a minute.

The basis of it is what was arrived at in '44, but

these figures you have given me apply to '45 ? You
have taken the '44 formula and applied it to 1945

and you come out with the creamery $20,457.87

and the dairy $36,543.71, is that correct?

The Witness : That is right.

The Court: You simply take the 1944 formula

and apply to '45 [107] and get these figures?

The Witness : That is right.

Mr. Grigsby: Well, the formula for profits of

the creamery: You would have to list the cost of

anything they bought that was processed there

—

that would be one item there, wouldn't it? They

bought powdered milk. Now, that would enter into
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it, wouldn't it? And had on hand some and you

would figure that at the cost price?

A. Well, let me explain

Q. Wait a minute, before you explain : Can you

answer that? Would it include—in figuring the

profits of the creamery down there, would you figure

what the stuff cost that you bought that went into

their product? You would, wouldn't you, and

what it sold for?

A. That is right.

Q. That would include the cost of powdered

milk, wouldn't it? A. That is right.

Q. Well, now, do you know what proportion in

dollars of what you bought that went into the article

that was sold—for instance, ice cream—was bought

from the farmers? Was that segregated?

A. No.

Q. That isn't segregated?

A. The separation was made on the basis of the

proportion of sales of milk and cream as to all

other production of that department.

Q. Yes. All right, now then the proportion of

profit: How was that arrived at? Was that in

proportion to the proportion of sales?

A. In the same proportion. [108]

Q. So, you figured the profit must have been in

proportion to the sales? A. That is right.

Q. That wouldn't necessarily be so, would it?

A. No. It must be—it was acceptable arbitrary

formula.

Q. Well, as far as you know from anything
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you have here you don't know that the creamery

made any money in 1945, do you'?

A. Or the dairy—v^e know that together

Q. Together they made $57,000 '^ A. Yes.

Q. But you don't know what part of that the

creamery earned? A. No.

Q. Nor that it earned any part of it?

A. That's right.

Q. This year they have started a new system

down there so as to a year from now you will

probably be able to give those figures on it?

A. That is right.

Q. You have inaugurated that new system your-

self? A. That is right.

Q. Because they had no system before that of

segregating that proportion?

A. That is right.

Q. Now, according to your books here, from

which you took this sheet — Exhibit 3 — they ad-

vanced the Produce Department — that would be

for vegetables, I imderstand—$76,976.05, is that

correct? (Handed paper to witness)

A. $76,000, cost of goods sold, yes.

Q
A
Q
A
Q
A
Q

That is the cost of vegetables, isn't it?

Yes.

That wouldn't include eggs?

No ; no.

That wouldn't include eggs?

No; no. [109]

That's what the farmers grew and sold to the

co-op, isn't it? A. That's right.
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Q. Now, the sales of all that were what amount

there? A. $101,697.97.

Q. Now, that $76,000 marked here as cost was

all paid to the producers, wasn't it, down there at

the Matanuska Valley—farmers, for vegetables?

A. I believe so, yes.

Q. They didn't buy any anywhere else?

A. It would have been nominal if there was.

Q. Yes, and so they advanced or paid, or put it

anyway you want to, they advanced the farmers

75% of what they ultimately got for their goods,

didn't they? $76,000—approximately 75%?
A. That is right.

Q. They made a gross profit over and above

the cost, which is $76,000 and the sales price is

$101,697—of $24,721?

A. $24,000, yes, gross profit on sales.

Q. But the operating expense of the Produce

Department was $40,045 and indirect overhead

$4995, so that they lost $20,000?

A. $319.12.

Q. Now, they advanced the dairymen, according

to your figures this morning, something over $136,-

000? A. That is right.

Q. Which would be about 35% as compared with

75% they advanced the farmers, is that right?

A. It is comparing the same figures for the dif-

ferent departments.

Q. Now, do you know, having overpaid the farm-

ers for '45 the [110] sum of $20,319.12, is that now
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charged against those farmers? Do they owe that

money ? A. No.

Q. Is that an indebtedness cancelled? How do

they adjust that?

A. That is absorbed by the Association.

Q. Is that absorbed by this $57,000 profit?

A. No, it is absorbed by the Association as a

whole. In other words, the separation of this entire

operation of all departments which yielded net for

the year of $2,889—that is the amount that was de-

termined that in that department—for some reason

that department was not productive—did not make

an earning for the Association. The other places

the Association did have earnings, and so that you

would know where you were losing and where you

were gaining, that is the figure that was arrived

at from such records as were kept as to the net

loss of that department.

Q. But they paid the farmers for their produce

$20,319 — more money than they got for the pro-

duce — added to what it cost to handle it?

A. That's right.

Q. They got $101,697.97 for the farmers' pro-

duce? A. That's right.

Q. And it cost them $40,045.42 to handle that

—

operating expenses?

A. That's right. It's the difference between

Q. And their share of the indirect overhead is

$4,995.62, so they paid them $20,319 too much,

didn't they?

A. The members were paid for a certain amount
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of produce. All the produce that was brought in,

the Association paid so much for that produce.

You [111] have a slirinkage; you have spoilage

—

all your operating

Q. Well, you lost moneys

A. And they lost that much money.

Q. Well, they paid them $20,000 too much to

break even? A. That is right.

Q. Of course, maybe you aren't familiar with

it, but take the potatoes, for instance: That isn't

a daily crop item, is if? A. No.

Q. That is one crop a year?

A. That is right.

Q. In this Territory, and that's in the fall?

And they have what you call new potatoes?

A. That is right.

Q. And they are brought here and sold on the

market? A. That is right.

Q. Now, do you know what they advanced the

farmers on new potatoes? A. I don't know.

Q. Do the books show?

A. I—of course, it is in the books.

Q. Well now, new potatoes, brought by the

farmers, delivered at Palmer and then brought and

marketed here in the way they do market, it is sold

by flic stores—there isn't much other handling is

there? There is no storing or grading of new

potatoes, or do you know?

A. There would be sorting, grading, ])ackaging.

Q. Of new potatoes?

A. Oh yes. They all must be graded ; they must
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be cleaned; they must be sacked and marked; they

must be transported ; they must be held for a short

period of time.

Q. And then the balance of the crop of potatoes

is stored and put in the warehouse and graded and

sold from time to time during [112] the winter.

Because it costs more to handle that that is some-

times re-graded, isn't it? A. That is right.

Q. Now, do you know that it is the custom, or

was it the custom in 1945 to advance the farmers

$4.00 on new potatoes where the market price was

five, and that they held out 20% for the cost of

handling those potatoes'?

A. I can't answer that question. I don't know.

Q. So that, anyway, they could anticipate, could

they not, what the costs of marketing new potatoes

would be? They know what's necessary to be done

to handle new potatoes right away?

A. I think so.

Q. Of course, you don't know anything about

any agreements that were made as to the final price

for products because you weren't here?

A. That's right.

Q. Is this audit accepted by the corporation as

a true audit of their operations for 1945?

A. It is.

Mr. Grigsby: We offer it in evidence, your

Honor.

The Court: Is there objection?

Mr. Davis: No objection.



290 Matanuska Valley Fanners, etc.

(Testimony of Marvin AUyn.)

The Court: It may be admitted as Plaintiff's

Exhibit 6.

(Plaintiff's Exhibit No. 6 admitted in evi-

dence.)

Mr. Grigsby: I believe the copy, your Honor,

can be the one marked as an exhibit. They are

both the same, are they not?

A. They are just the same. [113]

The Court: That may be admitted as Phiintiff's

Exhibit No. 6.

Mr. Grigsby: That's all.

The Court : Do you wish to examine, Mr. Davis ?

Mr. Davis : Yes, your Honor.

Cross-Examination

By Mr. Davis:

Q. Mr. Allyn, you are the Chief Accountant and

General Manager at the Palmer co-op?

A. That is right.

Q. And you have been there about two months

now? A. About two months.

Q. What is your background, Mr. All^Ti, for

this sort of work?

A. An agricultural college major in agriculture

cooperative marketing, seminar work in coopera-

tive marketing, a short ])eriod with the Farm Credit

Administration visiting cooperative associations for

the bank for cooperatives, and employment since

1937 in the Whatcom County Dairymens' Associa-

tion, in Bellingham, Washington.
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Q. And that was from 1937 for what period?

A. With the exception of military service, until

the 15th of January of this year.

Q. When did you go in the Army, Mr. Allyn?

A. In May of 1942.

Q. Then you were with the Whatcom County

Dairymens' Association about five years—in that

neighborhood—1937 to 1942?

. A. '42, yes, and then since—then I was back

with them for a period before coming to Alaska.

I Q. Now, Mr. Allyn, we had a lot of discussion

here about the items in that audit on cost of goods

sold and the items for supplies. Of course, you

didn't, yourself, make the audit and you don't know
exactly what items went into either column, but as

a matter of fact, does it act any different on the

net result as to which column a particular item

may be put in? Would you get the same result on

your net profit, as long as an item went in one

coliman or another, regardless of which one it

went in?

A. No, it would make no difference.

Q. Make no difference at all, as long as the

items were reflected there? A. That is right.

Q. And you are of the opinion, since this audit

was made by a recognized accoimtant, that he did

audit and find that there are no duplications, is

that right? A. That is correct.

Mr. Grigsby: We object to what his opinion is

as to what was found.
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Mr. Davis: You brought it out, Mr. Grigsby.

The Court: Overruled. You may answer. He
has answered.

Mr. Davis: Now, this item of $83,000 expenses

of the Dairy Department: I may have misunder-

stood you this morning, but I thought you said

something about that item being proportioned?

The Court: Being what?

Mr. Davis : Being proportioned with some other

department. Now, I want to know what that item

of $83,000 plus is. Would [115] you like to have

a copy of the audit?

A. No; no, I am—that should be the expenses

which they could attribute directly to the operation

of that department.

Q. Those are the direct expenses of that depart-

ment?

A. Yes, insofar as they could—within the limit

of their accounting system.

Q. Now then, the other item—the indirect over-

head—would you tell us what that includes?

A. That would be expenses other than these

which they could apportion directly.

Q. And is it possible that some of the items which

are called indirect overhead here are actually direct

expenses of the department but can't be ascer-

tained from the books?

A. That could be, yes.

Q. I call your attention particularly to the steam

that tlic dairy mi2:ht have used. That would be,
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if it could be segregated, would be a direct cost

of the dairy, wouldn't it?

A. That is right.

Q. Then why is that put in indirect overhead?

Can you explain that to the Court?

A. The dairy and creamery are in one building;

your office administration building is another build-

ing; your warehouse is another building. But, for

example, the administration building: The dairy

has got to carry part of the expense of the steam

for the administration building—that would be an

indirect expense to the dairy as their share.

Q. In other words, then, that steam is used by

various departments and there is no way of de-

termining just how much of [116] it goes to the

dairy, is that right? A. That is true.

Q. And when you add together the direct over-

head, the direct expenses, and the indirect overhead

of this particular department, then you come to

the cost of selling the goods, is that correct?

A. That's right.

Q. I think this morning Mr. Grigsby asked you

whether or not that figure, then, the cost of selling

the goods, would be the item in the contract—item

number (b) of Sec. (7) of the contract says:

''reasonable charges for the services of re-

ceiving, handling and selling said agricultural

products imder Paragraph 5 of this Contract;"

Now, is that necessarily true that the cost of sell-

ing those goods is the reasonable—is a reasonable

charge for handling the goods?



294 Matanuska Valley Farmers, etc,

(Testimony of Marvin AUyn.)

A. I am of the o})inion that it takes the entire

Association, the maintenance of the whole Associa-

tion and oi^eration of the whole unit to handle all

of the products of the community.

Q. Now then, what I wanted you to answer, is

the cost of selling the commodity necessarily a

reasonable charge for handling that commodity?

A. I think not.

Q. Quite likely to be some other expenses that

might have to be met, aren't there, in this co-op?

A. That is right.

Q. I think you testified that so far as you can

tell from the books, that the indirect overhead has

been proportioned according [117] to the proportion

that the total sales of the Dairy Department, insofar

as the Dairy Department is concerned?

A. That's right.

Q. The total sales of the Dairy Department to

the total sales of the entire co-op? Now, is that

correct? A. That is correct.

Q. Now, I notice in going over the figures that

so far as the Produce Department is concerned,

the indirect overhead is based on a e5/12's basis.

Are you acquainted with the reason for putting the

produce in indirect overhead on a 5/12 basis rather

than a 12/12 basis?

A. My understanding is that it was done some-

time ago on the theory that the Produce Department

operates five months of the year, or 5/12 's of the

total year.
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Q. And, therefore, the indirect overhead is pro-

portioned on that basis, is that right?

A. Yes, that is my understanding.

Q. Now, let's go back a minute to this figure of

cost of goods sold. Now, as an accountant when
you are setting up cost of goods sold, as a matter

of fact you take first an inventory of the pre-

ceding year, don't you, at the beginning of the

year? A. That's right.

Q. You add to that all the purchases during the

year in question, is that right?

A. That's right.

Q. Then you subtract from that the inventory

on hand at the end of the year?

A. That's correct.

Q. And that's the way you arrive at this cost

of goods sold figure? A. That is correct.

Q. And cost of goods sold in the year in ques-

tion, of the [118] Matanuska Valley co-op, include

milk, eggs, ice cream powder and all supplies that

go into the manufactured product, is that correct?

A. It would include those, yes.

Q. With the exception that you said possibly

some of the supplies which ought to go in cost of

goods sold might have been put in the other column

of supplies?

A. That's correct, with that qualification.

Q. Now. normally, would bottles go into cost of

goods sold—the cost of purchasing the bottles?

A. Normally it wouldn't.

Q. Normally it would ? A. It would not.
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Q. It would not? And ice cream cai-tons might

or might not, depending upon the accountant that

was handling the job?

A. In my opinion, ice cream cartons would, be-

cause they are not re-used.

Q. How about bottle tops—caps? Which item

would that go in?

A. They would go into the cost of goods sold

because they are not re-used.

Mr. Grigsby: Because what?

The Witness : They are not re-used.

Mr. Davis : Would they go into the cost of goods

sold, Mr. Allyn, or into the cost of supplies, because

they are not re-used?

A. I would consider them to be properly in the

cost of goods sold.

Q. All right. How about cleaning equipment

—

soap, brushes, things like that?

A. That would definitely be a supply items.

Q. Uniforms for the help? A. Supplies.

Q. Now then, I think the judge brought out the

point I wanted [119] to bring out on this calculation

you made, but just to be absolutely sure we have

got it right, is this breakdown between the creamery

and dairy, the 1945 figures, figured according to

the same formula used in the 1944 operations?

A. That is correct.

Q. The figures you have used have nothing to do

with 1944 at all, is that correct? A. No.

Q. But the way you arrive at the figures is ac-

cording to the fornuila used on 1944?
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A. That is correct.

Q. Now, to get the thing absolutely clear here,

will you tell the Court what you consider in the

creamery end of this department and what you con-

sider to be the dairy? Let's start off, now: Ice

cream, which department would that be in?

A. That w^ould be in the creamery.

Q. And popcicles? A. Creamery.

Q. Malted milk — chocolate milk, I should say?

A. Creamery.

Q. How about eggs? A. Creamery.

Q. Can you think of anything else there that

should go into the Creamery Department?

A. Butter—re-sale butter; other supplies, skim

milk for feed.

The Court : Did you have any cottage cheese ?

The Witness : Not during that year, your Honor.

Milk powder re-sold, buttermilk, ice cream mix

Mr. Davis: Generally speaking, then, with the

exception of the eggs—I am talking now about the

Matanuska eggs—generally speaking, the Creamery

Department is the sale of the manufactured [120]

products or the incidental sale of some raw prod-

ucts that would normally go into your manufactured

product, is that right? For instance, your sale of

a certain amount of powdered milk?

A. That's right.

Q. And then what, in this breakdown, was com-

prised in the Dairy Department—the dairy branch

of this thing?
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A. Milk and cream and skim milk sold for hu-

man consumption.

Q. All right, and you are unable to ascertain

from the figures that you have as to whether or not

the daily made all of the $53,000, or whether the

creamery made it all or what proportion either one

might have made, is that correct?

A. That is correct.

Q. Or what proportion, for that matter, eggs

amounted to in that figure?

A. That is correct.

Q. I used the 53,000 figure because I thought you

could ascertain the other 4,000 of the 57. Will

you tell the Court what that figure is? What is

represented between the figure of $53,000 on your

balance sheet and the figure 57,000?

A. That is the rents from the apartments above

the—in the Anchorage Dairy building.

Q. Do you know why those items of rent are

carried as being in the Dairy Department?

A. Their geographical location, for convenience

—the rents are collected by the persomiel of the

Anchorage Dairy, the administration is there, and i

wiien their fmids are transmitted to the accomiting

office at Palmer they are included [121] as a part of

the fund for transportation.

The Couii:: Is there any accoimting justification

for it?

The Witness: For tlu ii* inclusion?

The Court: From an accoimting standpoint, is

there any justification?
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The Witness : None whatever.

Mr. Grigsby: What was your Honor's question?

The Court: I say, from an accounting stand-

point, is there any justification in carrying the

rentals in the dairy and creamery account, and the

answer of the witness is *^none whatever," as I

miderstand.

Mr. Davis: And that would also go as to the

eggs, I suppose? There is no accounting justifica-

tion for carrying eggs as part of the Dairy De-

partment? A. That is right.

Q. But that is the way it has been done and was

done in '45? A. That is right.

Q. And this $57,000 figure we are talking about,

then, includes an item of rent and an item from

eggs? A. That's right.

Q. And all the items from the dairy and the

creamery, they are all mixed up together?

A. That is right.

Q. However, you can ascertain the amount that

is attributable to rent? A. That is right.

Q. The rest of it you can't ascertain?

A. That is right.

Q. And the breakdown you gave Mr. Grigsby

is an arbitrary breakdown that was made in 1944

and you followed the same breakdown [122] in ar-

riving at the figures for '45?

A. That's correct.

Q. Mr. Allyn, turn to that audit there which is

a copy of Exhibit No. 6, I believe, your Honor?

The Court: Yes, No. 6.
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Mr. Davis: Now, you told Mr. Grigsby that the

Produce Department lost some $20,000 in 1945. I

would like to ask you whether any other depart-

ments of the co-op lost money during that year

and if so, how much?

A. In the year 1945 the store lost $10,095.68;

the garage lost $20,331.29; hotel and staff houses,

$2,116.04; meat department $13,319.08. You said

other than produce?

Q. Yes, we have already got the produce figure.

"Well, you might as well just to get them all there

re-mention it.

A. Produce Department lost $20,319.12.

Q. Now, Mr. Allyn, did some of the other de-

partments besides the milk department make

money ?

A. Yes, warehouse, $10,315.62; community hall

and fountain, $1,753.28; dairy and creamery, $57,-

001.58, with the qualifications that have been brought

out.

Q. I am sorry, did you say with the qualifica-

tions—?

A. Yes, of rents—including the rents and the

profit on eggs and these others, the Creamery-Dairy

Department vshowed an earning of $57,001.58.

Q. All right, now then, what was the net result

of the operations of the co-op for fiscal 1945?

A. A net profit of $2,889.27. [123]

Q. Mr. Grigsby asked you something to the ef-

fect that it must appear that the produce farmers

had been overpaid $20,000 because that department
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lost some $20,000. Now, I am asking you if it nec-

essarily follows that the farmers were overpaid be-

cause the department lost money?

A. It doesn't necessarily follow.

Q. Supposing that a lot of potatoes had been

bought by the co-op and have been lost by freezing

or some such matter, that might account for the

loss, mightn't it? A. It might.

Q. Or shrinkage might account for it?

A. It would.

Q. Or, for that matter, failure to sell the pota-

toes might account for it? A. That is right.

Mr. Davis : Your Honor, at this time I would like

to offer the '43—I mean the '44 audit, which is on

your Honor's desk.

The Court: Any objection?

Mr. Grigsby: No objection.

The Court: It may be admitted as Defendant's

Exhibit No. 1.

Mr. Davis: I haven't identified it yet, but I

think everybody knows what it is.

The Court: Well, we can give it to the witness.

(Defendant's Exhibit No. 1 admitted in evi-

dence.)

Mr. Davis: Mr. Allyn, can you tell the Court

what this is?

A. This is a copy of the Articles of Incorpora-

tion and Code of By-laws of the Matanuska Valley

Cooperating Association.
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Mr. Davis: Your Honor, I would like to offer

this [124]

Mr. Grigsby: What is it?

Mr. Davis: A copy of the Articles and By-laws

of the Association.

Mr. Grigsby: No objection.

The Court: It may be admitted as Defendant's

Exhibit No. 2.

(Defendant's Exhibit No. 2 admitted in evi-

dence.)

Mr. Davis: Can you tell the Court what the

paper I have just handed you is?

A. This is a schedule of the plaintiffs' produc-

tion—the amount of money claimed.

Q. In this suit?

A. In this suit, and the money paid and deducted

for other deductions.

Q. As to each individual plaintiff?

A. As to each individual plaintiff.

Q. Now, Mr. Allyn, did you prepare that paper ?

A. No, I did not.

Q. Was it prepared under your direction?

A. It was prepared in the oflSice of the Associa-

tion.

Mr. Davis: I would like to offer this into evi-

dence, your Honor. (Handed paper to Mr. Grigsby.)

Mr. Grigsby : I have no objection.

The Court: It may be admitted as Defendant's

Exhibit No. 3.

(Defendant's Exhibit No. 3 admitted Lii evi-

dence.)
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The Court: What is the general name of this,

Mr. Da^ds?

Mr. Davis: Your Honor, it is a statement of

the account of [125] the milk sold by the plaintiffs,

of the amount paid to the plaintiffs in money or by

deductions, and of the amounts claimed by the

plaintiff.

The Court: Very well.

Mr. Davis: Now, Mr. Allyn, did you prepare

that or have it prepared?

A. This was prepared at my instruction.

Q. Can you tell the Court what it is?

A. This is a schedule of milk prices paid to the

farmers from December 1, 1941, showing the

changes to and including October 1, 1946, for Grade

A and Grade B milk.

Q. And also showing the difference on tests,

Mr. Allyn?

A. It shows two tests, 4% and a 4.5%, the price

and the price calculated for each test.

Mr. Davis: We offer this schedule in evidence,

your Honor. (Handed paper to Mr. Grigsby.)

The Court : Mr. Allyn says he has another copy

which may be supplied to Mr. Grigsby if desired.

Mr. Davis: I think we have several copies, your

Honor.

Mr. Grigsby: Well, is this dollars here?

Mr. Davis: Yes.

Mr. Grigsby: We have no objection.

The Court: It may be admitted as Defendant's

Exhibit No. 4.
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(Defendant's Exhibit No. 4 admitted in evi-

dence.)

DEFENDANT'S EXHIBIT NO. 4

Milk Prices Paid to Farmer

Date Test Grade A Grade B
Dec. 1, 1941 4.0 4^00 2.44

4.5 4.50 2.74

Jan. 15, 1942 4.0 4.40 2.84

4.5 4.95 3.20

Above figured by net x test B.F. x 1.00

1.10 for grade A
X .61

.71 for grade B
Feb. 1, 1943 4.0 5.10 3.75

4.5 5.40 4.05

Apr. 22, 1943 4.0 6.20 4.85

4.5 6.50 5.15

Aug. 1, 1945 4.0 6.70 5.35

4.5 7.00 5.65

Sept. 1, 1945 4.0 7.20 5.85

4.5 7.50 6.15

Sept. 16, 1945 4.0 7.70 6.35

4.5 8.00 6.65

May 1, 1946 4.0 6.70 5.35

4.5 7.00 5.65

July 1, 1946 4.0 6.70 4.00

4.5 7.00 4.30

Sept. 1, 1946 4.0 7.70 4.00

4.5 8.00 4.30

Oct. 1, 1946 4.0 8.70 4.00

4.5 9.10 4.40

Footnote:—There is an increase from summer to winter rates

beginning September 1, 1945. From December 1, 1944, thru

Februar>' 1945 was no increase in rate paid but a winter bonus
applied. Bonus—50c per 100 lbs.

[Endorsed] : Filed August 5, 1948.
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The Court: On that, Mr. Allyn, does Defend-

ant's Exhibit No. 4 [126] embrace all of the pay-

ments that were made to the milk producers for

those years, or only the initial payments which the

plaintiffs here call advances made during the course

of the season without any reference to what may
have been paid after the close of the year, but on

account of milk produced during the year?

The Witness : That is the initial payment regard-

less of whatever it is called. That was the—that

is the price of the milk upon delivery to the dairy

association.

The Court : Then if the milk producers were paid

anything afterwards, that is not included in Ex-

hibit No. 4?

The Witness: That is not included.

Mr. Davis: That figure, Mr. Allyn, is the figure

upon which these bimonthly payments are paid?

A. That is correct.

Q. Have been paid over the period of time?

A. That is correct.

Mr. Davis: That is all, Mr. Allyn.

Redirect Examination

By Mr. Grigsby:

Q. Now, Mr. Davis asked you if you considered

the figure 83,000 and some dollars, which is charged

as operating expenses of the dairy unit—dairy and

creamery imit— was a reasonable charge, and did

I understand you to answer that it probably wasn't
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enough? Is that right? Probably ought to have

been more? Did you so answer? Mr. Davis called

your attention to Sec. (b) of Paragraph (7)—rea-

sonable charges for the services of receiving, hand-

ling and selling—and asked you if $83,000 would

be a reasonable charge for that service

Mr. Davis: That wasn't my question, Mr.

Grigsby ; I also added in indirect overhead and asked

him if it was necessarily the reasonable charge men-

tioned in the contract.

Mr. Grigsby: Yes; w^ell, all right. That was one

question as to whether you considered that a reason-

able charge and Mr. Davis asked you if there might

have been other items of expense which would have

raised that. Now, do you consider that a reasonable

charge, for the service it is charged for ? I will with-

draw the question.

A. Not necessarily.

Q. Well, it purports, according to the books, to

be the cost of the service, doesn't it?

A. Insofar as—yes.

Q. The direct cost? A. Yes.

Q. And then in addition to that, the charges were

apportioned in proportion to the amount of business

they did of the other expenses, known as indirect

overhead ? A. That 's right.

Q. Now these—what's listed in the books as op-

eration exx^enses of each unit—added to the indirect

overhead of each unit, constitutes all the expenses?

A. That is right.

Q. And there wasn't any other expense ? There is
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no other expense they have been to except under

those two heads? The indirect overhead, added to

operation expenses of each unit, constitutes all ex-

pense, doesn't it?

A. That is the part of the operating expense

which it was calculated to be chargeable [128] di-

rectly to the dairy and the creamery combined.

Q. Certainly, but there is a certain operating ex-

pense charged to each unit, isn't there?

A. That's right.

Q. And there is a certain indirect overhead

charged to each unit. Now, all the operating expense

charged to all the units, plus all the indirect over-

head charged to all the units, is the entire expense of

operating the co-op?

A. Except insofar as they neglected to set up

reserves for repairs, which weren't made, and make
provisions to pay off indebtedness due in the future.

Q. Well, but I am not talking about provisions

—

I am talking about the expenses of rimning that

thing down there for the year 1945. They are

A. They are an expense of any business.

Q. Now, my question is very simple and the rea-

son I am asking it is because Mr. Davis said there

might have been some other expense which should

have been added to this $83,000. Now, all the ex-

penses chargeable to the year 1945, incurred by the

co-op, consist of the operating expenses of all the

units, which can be directly charged to each unit

separately as you have done in your books, plus their

proportion of the indirect overhead. Now, that con-

stitutes all expense, doesn't it?
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A. ilay I answer that with an explanation?

Q. Yes.

A. We are getting at the fundamental question

before the Court as to whether a cooperative is a

collection of individual and separate departments, or

w^hether it is a cooperative organization, [129] and

that's I believe, is where this difference is coming in.

Q. But that hasn't anything to do with my ques-

tion. Mr. Davis asked you if some other expense

could be added to operating expenses for handling

the goods, other than this $83,000.

Mr. Davis: That wasn't my question.

The Court : Well, one at a time.

Mr. Grigsby: Well, the record will show that.

And that's the only reason I am wasting the time.

Do you know of any other expense that was incurred

in the year 1945 for running that co-op other than

that indirect overhead plus the total operating ex-

penses of all the units'? Now, did it cost them

A. No.

Q. Now, that's what I am getting at. Now, you

said there was no justification for including the

rents for this apartment down here where the dairy

building is as a part of the profits of the dairy. You
say there is none? Well, all the expenses of running

that are charged to the dairy, aren't they, in those

books ?

A. In the attempt to find out the net result of

handling and processing the milk and other prod-

ucts

Q. All right, now, here's your dairy business, and
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they pay so much for a lot down there, don't they,

where that dairy is here in town—where the distri-

bution center is? I believe it is testified to here in

this place, and you testified to it or heard it, that

they paid rent for the lot on which that building

sets? That is charged as an expense of the dairy

unit, isn't it? [130] A. Yes.

Q. And there was an item of something over

$2,000 for power that's used down there?

A. That's right.

Q. In town here? A. That's right.

Q. And that's charged as an expense to the dairy

unit, isn 't it ? A. That is right.

Q. And the employees' wages down here, that is

charged as an expense? (No response.) And then

there is a credit of so much for rent of an apartment

that is properly charged—it should be charged as a

credit to the dairy, unit, shouldn't it?

A. No, I believe not.

Q. Why not?

A. I believe the tenants pay their own light bills.

I know for a certainty that they buy their own fuel

—

that is their cooking gas. The improvements, the

money invested to make those apartments habitable,

were funds that came from the Association, or an

investment by the entire co-op—not by the Dairy

Department.

Q. Well, all right, now: Is there any place in

your books where aiiy revenue or expense is charged

directly to the entire co-op ? It is always charged to

some unit or credited to some unit, isn't it?
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A. My understanding is

Q. Well, isn't it— to some unit?

A. I can't answer that yes or no. At the present

time we are charging them by departments. In these

years I believe that it was charged—the expense was

charged into an account and broken down to depart-

ments. [131] It was an expense classification.

Q. Well, what department would you put that

rent into if you wouldn't credit it to the Dairy De-

partment? A. Rental income.

Q. Well, is there such a department?

A. It would be shown as an income account from

rent.

Q. Well, is there such a department?

A. It isn't a department; it's an account.

Q. Well, there isn't any such department?

A. No, it's a miscellaneous income account.

Q. The dairy is charged with heating that build-

ing, isn 't it ? A. Yes.

Q. It is charged with every expense comiected

with with that building, isn't it? A. Yes.

Q. Well then, wouldn't it be proper to credit it

with everything earned by that building ?

A. No.

Q. Very well, now, the operations of the Dairy

Department include the cost of handling eggs ?

A. It would.

The Court : What is that

?

Mr. Grigsby: Eggs.

The Court: I thought that was charged to the

creamery.
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Mr. Grigsby: That's dairy and creamery. The

eggs are delivered at the Palmer plant, aren't they?

A. That is right.

Q. And then shipped here and sold as eggs?

A. That is right.

Q. And the expense of handling those eggs is in-

cluded in that $83,000 ? A. That is true. [132]

Q. That is charged to the dairy unit?

A. That's right.

Q. The dairy and creamery consist of one unit?

A. That is right.

Q. And the cost of those eggs is included in the

figure $178,000, cost of goods sold?

A. That is right.

Q. The dairy and creamery?

A. That is right.

Q. Now, may I see that audit of 1945 ? You have

one, Mr. Davis, that is not in evidence ?

The Court: Would you mind suspending a few

minutes, Mr. Grigsby?

Mr. Grigsby : May we have 10 minutes ?

The Court: Court will stand in recess until 18

minutes past three.

(Whereupon recess was had at 3:08 o'clock,

p.m)

After Recess

Mr. Grigsby: Mr. AUyn, the total indirect over-

head charged to the dairy and creamery, according

to your Page 19 of the audit and expressed here on

this Exhibit 3 which you prepared was $45,121.31

is that correct ? A. Indirect overhead ?

Q. I am correct in the figure ?
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A. Well, whatever the audit report is.

Q. Well, this was taken from the audit report ?

A. This should be the same.

Q. Well, it is the same

The Court : What is the same ?

The Witness : 45,000-something for indirect over-

head for the [133] creamery and dairy.

The Court : Yes. It is broken down in three fig-

ures here.

The Witness: Yes.

Mr. Grigsby: Now, that's 45,000 that you just

testified about is made up of $12,220 charged to the

dairy for the operation of the power house, $9,521.94

to the cabinet shop, and $23,378.93 to general and

administration expenses. Those are the smns that

total 45,000, is that right.

A. That should be correct. That was the inten-

tion.

Q. Now, what is the 12% ? What does that mean

there—that 12%?
The Court: 12.494.

The Witness: 12.494, that would be the percent

of this 128, I believe.

Mr. Grigsby: That the dairy-creamery is

charged^ They are charged with 45,000 or more

which would be over 30%.. Is that 12% of the total

sales, perhaps? A. 45—of the 128,000.

Q. Of the 128,000 the dairy-creamery is charged

with 45,000? A. Yes.

(2- Which is more than a third, so it couldn't be



vs. C. R. Monaghan 315

(Testimony of Marvin AUyn.)

12% I am just curious to know what the 12% means

there?

A. It is some calculation of this total indirect

overhead on the basis of—this equals a hundred per-

cent.

tQ.
They are all charged with 12?

A. 12.494, with the exception of the Produce De-

partment, who are 5/12. This 12.494 [134] would be

the percentage on the basis of sales.

Q. But they couldn't be all the same, then?

A. No, here's your method: The indirect over-

head is apportioned to the various departments on

the basis of sales, that is correct. And then this is a

percentage of—no, that isn't right either. Well, can

w^e go on and come back to this—give this a little

study.

Q. Yes, except I am—Now, on that sheet it is

stated that the apportionment of indirect overhead

charged to the different units is prorated on the basis

of total sales? A. That's right.

Q. With the Produce Department standing

5/12 's of normal. Now, you have explained that that

figure 5/12, means five months out of 12 months of

the year. If that is so, what does normal mean there ?

It is always 5/12 's—five months is always 5/12 's of

a year, but you have got the Produce Department

standing 5/12 's of normal.

A. The 7/12 's—the balance of 7/12 's, is there but

prorated to the other departments, leaving the 5/12 's

of the normal figure on the basis of sales left in the

Produce Department.
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Q. Now, do you think those figures, 5/12 's—you

have just been told that alludes to five months out

of the 12 months? A. That is true.

Q. AVell, they handle the vegetables all winter,

don't they?

A. The storage vegetables, yes, but their activity

—it would be during the harvest period for the veg-

etables. [135]

Q. Well, five months might be the growing sea-

son, but while the crop is in the ground there isn't

any storage connected with the agricultural product

or any expense to the co-op—for the growing of that

product ?

A. But you have crops being harvested in at suc-

cessive periods.

Q. Well, the bulk of the vegetables are one crop,

aren't they, or maybe two—two crops of cabbage,

perhaps, and one crop of potatoes ?

A. Well, you start with your small root crops

—

your radishes, for instance, would be your first vege-

table that would be handled, probably, and then your

lettuce, celery, beets, carrots, rutabagas, taking dif-

ferent periods for maturity, so that your produce

would

Q. Now, Mr. Allyn, isn't this—in 1944, the sales

of the Produce Department—that is, vegetables

—

were $268,806.78? A. That's right.

Q. And in 1945, they were $101,697.97?

A. That's right.

Q. Now, in 1945, they were just about 5/12 's of

what they were in 1944. Now, haven't they taken the
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peak year as the normal year as compared with the

year 1945'?

A. This has no—my understanding is that has no

relation to one year as against another.

Q. Well, what does normal mean there?

A. They determined that it would be spread on

the basis of sales. Then they thought that in com-

parison to the Dairy Department, which operates

every day—every day of the year—that in the pro-

duction and handling [136] of produce that most of

their activity was limited to a partion of the year.

Therefore, it would be unfair to charge them at the

same rate as if they were in full production the year

round, and I am told that is the reasoning behind

this 5/12 '.s.

Q. You were told that by whom?
A. Members of the Association—members and di-

rectors.

Q. Can you name the man that told you, any of

them?

A. It could be anybody. It's common knowl-

edge ; it is accepted.

Q. Do you think that that 5/12 's alludes to sum-

mer months or winter months ?

A. I would say it alludes to the summer months.

Q. Well, isn't it a fact that it is the five months

of winter that the principal expense is incurred of

the overhead, not the summer?

A. I think not.

Q. Isn't it a fact it is all incurred in the winter

months ?
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A. I think not. The expense would be incurred

during the receiving and gi'ading and handling and

shipping of the fresh produce.

Q. Well, when does that commence ?

A. These gentlemen would be better able to tell

you ; I wasn't here.

Q. Anyhow, this is just what somebody told you?

A. That's correct.

Q. But the apportionment to the dairy-creamery

unit is based upon the sales of their products in pro-

portion to the total sales? A. That's correct.

Q. In other words, it would be approximately

361,000, disregarding [137] the dollars and cents and

hundreds ?

A. It would be proportion of sale.

Q. And at this time you don't know what that

12 7o means? Will you make a note of that and see

if you can figure that out ? Not now ; let it go for the

present. A. O.K.

Q. Now, Mr. AUyn, according to your books, and

not taking in accomit the rents received from this

apartment down here, there was a loss of $894.48 ?

A. Something like that.

Q. And that loss includes the loss in the Produce

Department of $20,319.12

?

A. That's right.

Q. And a loss in nearly every other department?

For instance, the Trading Post lost $10,000; the

garage lost $20,000— this is Page 19—and the hotel

and staff houses, $2,116; the Meat Department $13,-

000 ; the Produce Depaiiment $20,319. Now, the only

departments that made profit were the warehouse,
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$10,315, the community hall and fountain, $1577 and

the dairy, $53,793, leaving a net loss of $894. Now,

when you apply all those profits to all the losses there

is a net loss left of $894. That's right, isn't it?

A. That's right.

Q. That must be true ?

A. That is right before the rent figure

Q. Deduct all the losses from the profits

A. Yes, that's correct.

Q. Well, it results in a net loss of 894 ?

A. That is called an operating loss—net loss from

operation. [138]

So, in arriving at that figure of a net loss of the

whole thing of $894, you have applied the $53,793 net

profit from the operations of the dairy-creamery to

balance those losses? That is, these books do that?

A. Yes. Or that is the way it was broken down as

an explanation of it—we know we had the $894 defi-

cit, and this is the analysis of what caused that.

Q. Yes. Now, if—suppose that the units here

that are marked with the red figures which indicate

a loss, had come out even, and the others made the

profit they did, then there would have been a profit

made by the dairy of $53,793, wouldn't there, which

didn't have to be applied to cover losses? It has been

applied to cover those losses, hasn't it?

A. That's an explanation of the net figure.

Q. Yes. All right, now, here is a total loss, which

would be the total of those red figures?

A. That's right.
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Q. And the profits of the dairy have been applied

to cover those losses, haven't they?

A. It appears so.

Q. Can you ascertain between now and tomorrow

morning what was paid for eggs, which is included

in this cost of goods sold ? A. In 1945 ?

Q. Yes.

The Court: Pardon me. Does your question in-

clude both eggs bought in the States and eggs bought

in the Matanuska Valley ?

Mr. Grigsby : No. Were there any eggs bought in

the States'? A. Oh, yes, for re-sale. [139]

Q. For re-sale?

A. In our Trading Post, where we might have

bought some storage eggs to have two grades of eggs

;

we may have bought eggs.

The Court: Wait a minute. Didn't you buy eggs

to put in your ice cream, too ? I understood

The Witness: No, that is powdered eggs

—

egg

powder.

Mr. Grigsby: These eggs included in the cost of

goods sold, refer to eggs that are sold here in the

market ? A. That is right.

The Court: Eggs produced in the Matanuska

Valley, is that what you have reference to?

The Witness: Yes.

Mr. Grigsby: Now, that is charged to the dairy

and creamery costs of goods sold. Can you get that

amount ?

A. I can't promise tlrat. I don't know that tliese

detailed records for 1945 were kept by mdividuals,
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and it would be—you would have to go through those

books. It may be readily available or it may take

compilation to get it. I couldn't say now. We will

not be there until evening. Before I get back the

clerks will all be gone who axe familiar with those

'45 records.

Q. Do you know where those eggs are delivered

when they are brought to the co-op ?

A. They are delivered to the creamery building.

Q. They are delivered to the creamery building,

and handled from then on? A. That is right.

Q. And all the cost of that operation is charged

under the operations of the dairy-creamery, isn't it?

A. That is right.

Q. And all the cost of operating the creamery, in-

cluding the cost of everything that they buy down
there, is all charged to the creamery and dairy, either

as the cost of goods or cost of operation?

A. That's right.

Q. There isn't any way of ascertaining, is there,

from any record, what proportion of the cost of

goods processed down there was paid to the dairy-

men here and to the other places that it was bought ?

They never segregated that, did they ?

A. No. Oh, no.

Q. Are you now engaged in creating a system

where you can segregate that ?

A. We hope to, yes.

Q. You are working on that now, aren't you?

That is for the future? A. That's right.

Q. But it has not been done in the past ?
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A. It has not been done.

Q. Now, I want to call your attention to Para-

graph (5) which was alluded to in a question put by

Mr. Davis:

''The Association agrees to receive, handle by in-

specting, assembling, sorting, grading, packing, pre-

serving, canning or otherwise processing, storing,

advertising, transporting and other services neces-

sary to prepare for market and sale and to market

and resell agricultural jjroducts delivered hereunder,

together with like products [141] delivered by other

members either separately or co-mingled or pooled at

its discretion and to pay therefor as set forth in this

Contract or cause the same to be done through its

Management and Sales Agency."

Now, I understand that this contract that I have

in my hand is made with one individual ?

A. That's right.

Q. Now, Mr. Davis read to you that portion of

Paragraph (7) of this contract under the sub-head-

ing (b)

A. Excuse me, may I get a copy of that ?

Mr. Davis : You may have mine.

Mr. Grigsby: **(b) reasonable charges for the

services of receiving, handling and selling said agri-

cultural products under Paragraph 5," which I just

read to you, ''of this Contract."

This is the question : I call your attention to Par-

agraph (5) and to this subdi\ision (b). Now, is it

reasonable charge for the services of receiving, han-

dling and selling under Paragraph (5)—is that
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charge what is expressed by that sum of $83,000,

which you have in your books under the heading of

operating expense ?

A. That is a legal question. I am not prepared to

answer that.

Q. Operating expenses of the dairy and cream-

ery, 1945, $83,807.54. Now, does that $83,000 include,

according to these books, this audit that you have

brought here, does that include [142] the operating

expenses of the dairy?

A. I would say so, yes.

Q. Well, does that include the handling of those

products that were sold? A. It would.

Q. Now, what you have listed here as indirect

overhead is all the other general expenses of the

whole co-op outside of what is charged to each unit

as operating expenses ? A. Yes.

Q. I think that is clear. I think that's all, your

Honor.

The Court : Have you any further questions, Mr.

Davis?

Mr. Davis : About two, your Honor.

Eecross-Examination

By Mr. Davis

:

Q. Mr. Allyn, there are, I think, three different,

you might say, departments that lost money besides

the Produce Department, one of them being the

trading post, one of them the garage and one of them

the staff houses and the hotel. Now—do the mem-
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bers of the co-op now use those various facilities that

lost money ? A. They do.

Q. Do the plaintiffs, themselves, use those facili-

ties I A. They do.

Q. Then if there was a loss it would seem that

the plaintiffs themselves incurred part of the loss of

those various departments, is that right?

A. In proportion to the amount of business they

did with those departments.

Q. Now, have you been able to segregate in any

way the amount of those various losses that were

incurred by these [143] plaintiffs in those other de-

partments'^ A. I have notes on that.

Q. Can you get them? (Witness did so.)

A. I have on the basis of the plaintiffs as a group.

V\\\\ you ask me a question, or w^hat you want?

Q. No, go ahead with what you were saying.

A. I say, I have the proportion of the depart-

mental losses proportioned to the plaintiffs as a

group on the basis of the total business that the

plaintiffs did with the department in question.

Q. All right, will you go ahead and tell what

those figures show?

A. With the trading post and meat department

combined, of $23,414.76 loss the plaintiffs repre-

sented 6.09 7o plus, or $1427.85.

Mr. Grigsby: How much?

1 lie Witness: $1427.85. In the garage, 6.72 plus

per cent, $1366.66; with the Produce Department,

10.11 ])lus per cent, or $2,054.77. Those are the los-

ing departments. The warehouse, which showed a
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profit, the plaintiffs are—represent 17.24 plus per

cent, or a profit of $1779.

Mr. Davis : Thank you, Mr. Allyn.

A. That line of figures—that last figure is a

profit, not a loss.

Q. Now, I am not certain of the answer to the

question I am going to ask. If I am wrong, stop me,

but these rents : We had here, now, a net operating

loss of the Association of $894 plus for 1945, and

then was added the other item of profit from rents

that came in, bringing it up to a net profit for the

year [144] of something over $2,000. Now, what

items are included in those rents? Is that all the

Anchorage Dairy rent or are there other rents in-

volved as well, or do you know?

A. There are a total of $576 other than the rent

on the Anchorage Dairy included in that figure.

Q. And the Anchorage Dairy makes up the bal-

ance?

A. The Anchorage Dairy makes up the balance,

or $3207.75.

Q. And that rent, then, from the Anchorage

Dairy and the $500 from the others, makes a differ-

ence between a loss and a profit on net operations of

the co-op for the year 1945, is that correct ?

A. That's correct.

Mr. Davis: That is all.

The Court: Wait a minute, Mr. Grigsby may
have some questions.
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Redirect Examination

By Mr. Grigsby:

Q. Mr. Allyn, you have on this statement that

you furnished plaintiff's rent from the apartments

in the dairy building, $3207. Was that what they re-

ceived from the Dairy Building ?

A. From the apartments.

Q. From the apartments, yes.

A. 3207, I believe that is correct.

Q. Well then, according to that, profits after a

net loss of 894, this—the total rents are 3783?

A. That's right. 3200 plus the 500 give you the

total rents for the entire operation.

Q. Which leaves a net of 2889?

A. That's correct. [145]

Q. Do you know what that—what was that other

rent derived from ?

A. It is rent from—$400 is rental income on the

garage and $176 rental income to another depart-

ment.

Q. Community hall?

A. Community hall. That would be rental for

our gymnasium and community hall.

Q. But in arriving at the figure, $57,001.58, which

is put down here as departmental earnings, net profit

of the dairy, that includes the $3207.75 for the Dairy

Department only? A. That is true.

Q. The other 500 isn 't included in that at all ?

A. That is right.

Q. In other words, there is no attempt here to
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credit the dairy with the rents except from the dairy

building?

A. That is correct. Any of these statements are

made in good faith.

Mr. Grigsby : I think that's all.

Mr. Davis : That is all, Mr. AUyn.

The Court: Just a minute. I would like to ask

a question or two. I suppose, Mr. AUyn, you are

not familiar enough with the past history of the As-

sociation to determine whether any specific charge

was made against the dairy-creamery account of the

Association for the purchase of the building, the

rents from which are now credited to the dairy-

creamery account ?

The Witness : There are none whatever. The im-

provement, the asset—improvement on leasehold as

their title, which are the improvements to this build-

ing in Anchorage, are carried on the [146] general

ledgers as a part of the Association books. They

have no connection with the departmentalization

whatsoever.

The Court : Then the milk producers in the past

didn't put up the money for that investment?

The Witness: Only in proportion as all other

members of the Association.

The Court : Have you here, or can you readily ob-

tain without considerable labor, the total amount

received from the sale of milk and cream and skim-

med milk for the year 1945 ?

The Witness: Yes.

The Court: That is the milk sold in itself, you



328 Matanuska Valley Farmers, etc,

(Testimony of Marvin Allyn.)

may say, in its natural state and not made up into

ice cream or other products of that kind.

The Witness: Of the total sales for the dairy-

creamery department totaling $361,145.56, the dairy

in those items which you mentioned—there again

that's separation as determined as fairly and as ac-

curately as possible—$244,290.88, which is 67.6447c

of the total.

The Court: That is the total of the $361,145.57?

A. Yes, and the other production for the cream-

ery would be the 32.65 per cent which we credited to

the creamery.

The Court: Do you know, or can you tell me,

what percentage of the milk produced was sold in

its natural state as milk or skim milk or cream, and

what per cent went into other manufactured prod-

ucts such as ice cream and other things of that na-

ture? [147]

The Witness : A relatively small amount into ice

cream. In percentage I couldn't estimate it, but it

would be small.

The Court: In other words, more than 90 per

cent of the milk produced was sold as milk, skim

milk or cream?

The Witness : I would say so.

The Court: Maybe more than 95 per cent?

would you be willing to go that far?

The Witness: I couldn't. This is on the basis of

the year before I was even here, but I would expect

that to be true.
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The Court: You would expect it to be above 90

per cent, would you ?

The Witness : I would, yes.

The Court : Is there any record that would show

you that just by casual inspection'? Have you any

such record that you know of? Is there any such

record in your possession, either here or at home?

It isn't important enough to make any long search

for it.

The Witness : No, it would be a problem of work-

ing back the ice cream formula for the total make

for the year and estimating.

The Court: And that would take quite a lot of

time?

The Witness : That would take considerable time.

The Court : Now, as a matter of human interest,

I am wondering why—it may not be important here,

but I am wondering why the Meat Department, for

example, was operated so as to show a loss of $13,-

319.08? Was there any force or power outside of

the [148] Association itself which would compel such

a loss, and I ask the question because it would seem

to me only good sense and good business to charge

enough for the product sold or for the meat sold

to make the thing come out even—have you any

knowledge of that ?

The Witness : I have no knowledge of that. That

might be answered by someone else who is famil-

iar

The Court: The same way with the Trading

Post, I suppose: It shows a loss of $10,095.68, and
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yet it would seem to one who doesn't know much

about it that the thing should have paid its own

way, unless the government kept prices so low—that

is, the OPA price control.

The Witness: OPA was effective during those

years. That is definitely an influence.

The Court: You do not know whether the loss is

attributable to the OPA restrictions or nof?

The Witness : I do know that there is a consider-

able amount of inventory in the Trading Post, par-

ticularly, which has been there for some time which

was bought before the OPA went on and had not

moved and would be caught in the squeeze by OPA.

The extent of that influence I wouldn't know, but

there's some of those products that were there dur-

ing those years and are still there.

The Court: Well, I understood the OPA rules

when applied to Alaska permitted a mark-up over

the cost of the goods sold, whatever that cost might

be. [149]

Mr. Grigsby: Your Honor, they did in the gro-

cery I patronized.

The Witness: Well, I don't believe I am compe-

tent to answer that question.

The Court : The same way with the garage : You

just don't know how it happened they lost $20,000?

The Witness : In the garage I do know that their

charges were limited by OPA, that they couldn't in-

crease their—the job cost, whereas their labor cost

kept rising until there wasn't enough spread between

the labor that was sold and the labor that was pur-
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chased. The -spread just wasn't big enough. But

there are others better qualified to answer that

than I.

The Court: Well, I presume that there is much
less expense in handling and selling milk and cream

and skim milk than there would be in manufacturing

and selling ice cream and other kindred products.

The Witness : Very definitely.

The Court : I have no further questions.

Mr. Grigsby: I omitted to ask a question. Mr.

Davis had you present a paper there showing the

percentage of loss of the Meat Department, for in-

stance, which some way you charged to the plaintiffs

in this suit. Now, how do you get at that figure ? Is

that the proportion of their purchases to the whole

purchase—to all the purchases ?

A. That is correct.

Q. And that loss could be accounted for by the

failure to [150] charge enough, or by paying exces-

sive wages? A. Yes.

Q. Or by mismanagement or anything else ?

A. Whatever the reason was, yes.

Q. Whatever the reason was, you figure out that

each purchaser contributed to that loss by not pay-

ing enough to cover it? A. That's right.

Q. And you have charged them with how much
in dollars—what percentage ?

A. They haven't been charged; this is merely a

calculation.

Q. Not charged, but you have calculated them?
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A. In the Trading Post and Meat combined,

6.09%; Garage, 6.72%; Produce 10.11%o.

Q. Now, in computing that did you take the total

receipts of the Meat Department from all sources,

and then take what the plaintiffs bought and take

that proportion? Is that the way you did that?

A. It was based on an analysis of the purchases

which was made annually in the office—on the basis

of the business with each individual and as to the

total business of that department.

Q. The total sales'? A. Yes.

Q. And their percentage of the total sales w^as

six per cent? A. That's right.

Q. And does that include sales made to non-mem-

bers of the Association—anybody that went there to

buy? A. That's true.

Q. What is that?

A. It would be on the total sales. [151]

Q. Now, the garage, for instance: I am told 50

per cent of their business is done with people that

don't belong to the co-op. That's counted in, though,

however, is it, in arriving at six per cent for the

plaintiffs? A. Yes.

Q. That includes everything?

A. That includes everything.

Q. The Trading Post and the Meat Department

is segregated. What is the Trading Post, other sta-

ples—grocery ?

A. That is a grocery store, hardware store and

dry goods store.

Q. It has everything but meat?
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A. Yes. And the Meat Department has the whole-

sale slaughterhouse department and also the retail

Meat Department within the Trading Post and it is

impossible to separate the two.

The Court : May I ask a question there ? In your

calculations you have Produce 10.11% and an

amoimt of $2054.77. Will you tell me how that was

arrived at?

The Witness: That is, of it 10 per cent of the

purchases of produce was purchased from

The Court : The plaintiffs ?

The Witness : Purchased from the plaintiffs.

Mr. Grigsby: That's all.

Mr. Davis: One question, just to clear things up

here now,

Recross-Examination

By Mr. Davis:

Q. You say there is a retail Meat Department in

the Trading Post? A. That's right. [152]

Q. And when you talk about a loss of the Trad-

ing Post, that includes the loss on retail meat, is

that correct—if any?

A. No, I think not. This is the year 1945

Q. Yes. What I am trying to clear up, Mr. Al-

lyn: You have a loss there for the Meat Depart-

ment. Now, is that the wholesale Meat Department

or is that the retail Meat Department that is part of

the Trading Post?

The Court: Or is it both?

Mr. Davis : Or is it both ?
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The Court: Or don't you know?

The Witness: I don't know for 1945.

Mr. Davis : Thank you, sir.

Redirect Examination

By Mr. Grigsby

:

Q. Does the Meat Department sell meats to any-

body at wholesale besides themselves ?

A. Oh, ye-s. They have sold meats in some years,

considerable quantities, to the Army.

Q. To the farmers?

Mr. Davis : To the Army, he said.

Mr. Grigsby: Oh, the Army. That's all.

Mr. Davis : That is all.

The Court: That is all, Mr. Allyn. Another wit-

ness may be called.

Mr. Grigsby: Mr. Snodgrass.


